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AGENDA COVER MEMO

DATE OF MEMO: April 20, 2004

FIRST READING: April 28, 2004

HEARING DATE: May 12, 2004

TO:  Board of County Commissioners

DEPT.: Public Works Department/Land Managemen.t Division
PRESENTED BY: Steve Hopl&ns, AICP

AGENDA ITEM TITLE:

IN THE MATTER OF AMENDING CHAPTER 13 OF LANE CODE TO ADD
DEFINITIONS PERTAINING TO LEGAL LOTS AND PROPERTY LINE
ADJUSTMENTS AND TO ADD A LEGAL LOT VERIFICATION PROVISION
(LC 13.010 and 13.020).

I. MOTION
MOVE TO ADOPT ORDINANCE # 7-04.
IO. ISSUE OR PROBLEM

The Lane Code does not contain a method for issuing a final determination of legal lot
status prior to submittal of a development application.

IO0. DISCUSSION
A. Background
The following definitions are the subject of the proposed amendment:

Legal Lot Verification. A determination that a unit of land was created in conformance
with the Lane Code and other applicable law.

Property Line Adjustiment. The relocation of a common property line between two
abutting properties.

What is the Issue?

The Lane Code requires a final legal lot determination prior to approval of most land uses.
When a landowner wants to determine the legal status of a property, staff will review the
deed history to determine if the property was created in conformance with the Lane Code.
For properties that were created prior to the Lane Code, staff consults a list of policies and
statutes that applied to land divisions. Based on this evidence, the Director issues a
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preliminary verification of legal lot status. Currently, the Lane Code does not contain a
process for the Director to issue a final determination until a development application is
submitted. This causes frustration for landowners who want a final determination prior
to selling their property, and for developers who need to resolve this issue prior to
submitting a development application.

Recommendation from the Land Management Task Force

The Land Management Task Force was created by the Board on June 12, 2002. Its
directive was to “review the structure and operation of the land management division”.
The Task Force first met on September 30, 2002 and discussed legal lot verifications,
property line adjustments and other issues not related to the proposed amendment. After
numerous meetings, the Task Force reached agreement that notification of legal lot
verifications would address the greatest number of issues. On February 24, 2003, the task
force made two motions regarding legal lots. The first was to require notification for legal
lot verifications that were the result of property line adjustments. This was approved by a
9-1 vote. The second motion was to allow any legal lot verification not involving a
property line adjustment to be noticed at the discretion of the applicant. This motion was
approved unanimously. The taskforce did not reach agreement regarding the regulation
of property line adjustments.

On April 8, 2003, the task force made its recommendation to the county commissioners.
That recommendation is included in Exhibit 3. In part, the recommendation stated:

“In an effort to address the wide range of concerns identified, the Task Force
recommends that a legal lot determination be considered a land use decision
when resulting from complex property line adjustments and that notification
of those decisions be sent to surrounding property owners with opportunity
for appeal. “

Direction from the Board

On July 30, 2003, the County Commissioners approved several projects for the
long range-planning program. One of those projects was an amendment of the
Lane Code to make legal lot verifications a land use decision. The Board did not
authorize staff to include any other topics in this amendment. Specifically, the
Board decided not to pursue regulation of property line adjustments or change the
criteria for determining legal lot status.

Recommendation of the Planning Commission

At the public hearing on February 17, 2004, the Lane County Planning Commission voted
3-2 to recommend adoption of the proposed amendment. The planning commission also
voted 5-0 to recommend the Board of Commissioners create code and policy provisions to
regulate property line adjustments.
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B. Analysis

The proposed amendment will allow the Director to issue a final legal lot verification prior
to the submittal of a development application. This is only a determination that the Iot
was created in conformance with the applicable law. No development is approved.
Development is defined in LC 16.090 as:

“The division of a parcel of land into two or more parcels; the
construction, reconstruction, conversion, structural alteration, relocation
or enlargement of any structure; any mining, excavation, landfill or
grading, including the removal or destruction of vegetation within a
protected riparian setback area designated by the Rural Comprehensive
Plan.”

A final determination is a land use decision and can be appealed.

What will the Amendment Do?
The proposed amendment:
e Makes a final legal lot verification a Iand use decision.

o Requires notification if a legal lot has ever been altered by a property line
adjustment,

¢ Does not change the standards used for determining a legal lot.
» Does not regulate property line adjustments.

As proposed, a final verification is required unless the lot is in the same configuration as
when it was created (not adjusted). A final verification will be a land use decision issued
by the Director. It will be noticed to nearby landowners, interested parties and
neighborhood community organizations, and can be appealed to the Hearings Official.
All legal lot verifications issued prior to adoption of this amendment will be considered

preliminary.

Only One Notification Needed

A final legal lot verification will be processed in accordance with LC 14.050 but will not
require referral prior to the decision. LC 14.050 requires referral to interested parties prior
to and after the determination. Legal lot determinations are exempt from this for the
following reasons:

e The determination is made upon evidence contained in recorded deeds, leases, and
court decisions. No other information will influence the determination.

o There are no conditions that can be placed upon the determination.

¢ Since no development is proposed or approved, there are no comments from service
providers that would be relevant to the determination.

o The referral will increase the application cost and staff time without any benefit.
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Property Line Adjustments

Many people who provided public comment want to expand this amendment to regulate
property line adjustments and to change the standards for determining a legal lot. In
addition, after recommending approval of the amendment, the Planning Commission
made a second motion to recommend the County Commissioners open a discussion to
create code and policy provisions to regulate property line adjustments.

Due to the complexity of the issue, the amount of research, and the amount of public
interest, a separate amendment is appropriate to address property line adjustments. The
Board has the option of adopting the proposed amendment and then addressing the
property line adjustments in a separate ordinance at a later date.

C. Alternatives/Options
1. Adopt the amendment.
2. Deny the amendment.
3. Provide direction to staff concerning the proposed language of the amendment.

D. Recommendations

Staff recommends alternative #1.

E. Timing

The amendment does not contain an emergency clause.

IV. IMPLEMENTATION/FOLLOW-UP
A notice of the County Commissioners action will be provided to DLCD.

V. ATTACHMENTS
Ordinance No. 7-04 with attachments, including Exhibit “A” Findings of Fact.
1. Proposed changes to Lane Code 13.010 and 13.020.
2. Minutes from Land Management Task Force meeting on February 24, 2003.

3. Excerpt from agenda cover memo for Board of County Commissioners work session on
April 8, 2003.

. Excerpt from minutes of Board of County Commissioners work session on April 8, 2003.

LS I -

. Excerpt from agenda cover memo and packet for Board of County Commissioners
meeting on july 30, 2003.

. Minutes from Planning Commission hearing on February 17, 2004.

~1 o

. Public comments received prior to February 28, 2004.
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N THE BOARD OF COUNTY COMMISSIONERS, LANE COUNTY, OREGON

ORDINANCE NO. 7-04 IN THE MATTER OF AMENDING CHAPTER 13 OF
LANE CODE TO ADD DEFINITIONS PERTAINING
TO LEGAL LOTS AND PROPERTY LINE
ADJUSTMENTS AND TO ADD A LEGAL LOT
VERIFICATION PROVISION (LC 13.010 and 13.020)

The Board of County Commissioners of Lane County ordains as follows:

Chapter 13 of Lane Code is hereby amended by removing, substituting and adding new
sections as follows:

REMOVE THESE SECTIONS INSERT THESE SECTIONS
13.010 13.010

located on pages 13-1 through 13-3 located on pages 13-1 through 13-3
(a total of 3 pages) (a total of 3 pages)

NONE 13.020

located on page 13-3
(a total of 1 page)

Said section is attached hereto and incorporated herein by reference. The purpose of
this substitution and addition is to add definitions pertaining to legal tots and property iine
adjustments and to add a legal lot verification provision (LC 13.010 and 13.020).

While not part of this Ordinance, findings attached as Exhibit “A” and incorporated herein
by this reference are adopted in support of this decision.

ENACTED this day of 2004.

Chair, Lane County Board of Commissioners

Recording Secretary for this Meeting of the Board

FICE OF LEGAL COUNSEL

AP, RQ_VED AS TO FORM
% ane County
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13.005 Lane Code 13.010

LAND DIVISIONS

13.005 Purpose.

Pursuant to ORS Chapters 92, 197 and 215, any person desiring to partition or subdivide
land within any part of Lane County outside of incorporated cities shall submit pre-
liminary plans and final plats for such partitions or subdivisions to the Director for
review. Such review of proposed partitions or subdivisions is necessary in order that
Lane County provide for the proper width and arrangement of streets and thoroughfares
and their relation to existing or planned streets and thoroughfares; provide for conformity
with the comprehensive plan regarding patterns for the development and improvement of
Lane County; provide for safety and health; and promote the public health, safety and
general welfare, as defined in ORS Chapters 197 and 215. (Revised by Ordinance No. 1-90;
Effective 2.7.90)

13.010 Definitions.
Amendment, Minor. A change to a preliminary plan or plat which:
(1) Does not change the number of lots or parcels created by the subdivision or

partition;
(2) Does not "substantially enlarge or reduce" the boundaries of subdivided or
partitioned area;

(3) Does not change the general location or amount of land devoted to a
specific land use; or

(4) Includes only minor shifting of the proposed parcel or lot lines, location of
buildings, proposed public or private streets, pedestrian ways, utility easements, parks or
other public open spaces, septic tank drainfield locations and well locations.

Amendment, Major. A change to preliminary plan or plat which is not a minor
amendment.

Area. The total horizontal area within the boundary lines of a parcel, lot or '
unpartitioned or unsubdivided tract of land, exclusive of County or local access i.e.,
public roads.

Building Site. That portion of the lot, parcel or unpartitioned or unsubdivided
tract of land upon which the building and appurtenances are to be placed, or are already
existing, including adequate areas for sewage disposal, light air clearances, proper
drainage, appropriate easements and, if applicable, other items required by the Lane
Code.

Cluster Subdivision. A subdivision for which the applicable zoning district
allows relaxed lot area, coverage and setback requirements and alternative types of
dwellings as specified in LC Chapters 10 and 16. Consistency with the cluster
subdivision Policy #24 set forth under Goal 2, Land Use Planning of the Lane County
General Plan Policies is also required by LC Chapter 16.

Contiguous. Having at least one common boundary line greater than eight feet in
length. Tracts of land under the same ownership and which are intervened by a street
(local access-public, County, State or Federal street) shall not be considered contiguous.

Department. The Department of Public Works.

Depth. The horizontal distance between the front and rear boundary lines
measured in the mean direction of the side boundary lines.

Director. "Within the Department of Public Works, the Director of the Planning
Division or the Director's duly appointed representative.”

Flood _or Flooding. A general or temporary condition of partial or complete
inundation of normally dry land areas from the inland or tidal waters from any source.
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13.010 Lane Code 13.010

Floodplain. A physical geographic term describing any land area susceptible to
being inundated by water from any source.

Floodway, Regulatory. The channel of a river or other watercourse and the
adjacent land areas that must be reserved in order to discharge the waters of a base flood
without cumulatively increasing the water surface elevation.

Improvement Agreement. An agreement that under prescribed circumstances
may be used in lieu of required improvements of a performance agreement. It is a written
agreement that is executed between the County and a developer, in a form improved by
the Board of County Commissioners, in which the developer agrees to sign at a time any
and all petitions, consents, etc., and all other documents necessary to improve an abutting
road or other required improvements to County standards and to waive all rights or
remonstrances against such improvements, in exchange for which the County agrees that
the execution of the improvement agreement will be deemed to be in compliance with the
improvement requirements of the Code.

Legal Lot. A lawfully created lot or parcel. A lot or parcel lawfully created shall
remain a discrete lot or parcel, unless the lot or parcel lines are changed or vacated or the
lot or parcel is further divided as provided by law.

Legal Lot Verification. A determination that a unit of land was created in
conformance with the Lane Code and other applicable law. A preliminary determination
shall only become final when it is made and noticed pursuant to LC 13.020.

Lot. A unit of land that is created by a subdivision of land.

Panhandle. A narrow extension of a tract, 60 feet or less in width, which is used
as access to the main portion of the tract.

Parcel.

(1) Includes a unit of land created:

(a) By partitioning land as defined in LC 13.010.

(b) In compliance with all applicable planning, zoning and partitioning
ordinances and regulations; or

(c) By deed or land sales contract if there are no applicable planning,
zoning or partitioning ordinances or regulations.

(2) It does not include 2 unit of land created solely to establish a separate tax
account.

Partition. Either an act of partitioning land or an area or tract of land partitioned.
Partitions shall be divided into the following two types:

(1) Major Partitions. A partition which includes the creation of a road.

(2) Minor Partition. A partition that does not include the creation of any road.

Partition Land. To divide land into two or three parcels of land within a calendar
year but does not include:

(1) A division of land resulting from a lien foreclosure, foreclosure or a
recorded contract for the sale of real property or the creation of cemetery lots, or

(2) An adjustment of a property line by the relocation of a common boundary
where an additional unit of land is not created and where the existing unit of land reduced
in size by the adjustment complies with any applicable zoning ordinance, or

(3) A sale or grant by a person to a public agency or public body for state
highway, County road, city street or other right-of-way purposes, provided that such road
or right-of-way complies with the applicable comprehensive plan and ORS 215.213(2)(q)
to (s) and 215.283(2)(p) to (7).

Performance Agreement. A written agreement executed by a subdivider or parti-
tioner in a form approved by the Board and accompanied by a security also appreved by
the Board. The security shall be of sufficient amount to ensure the faithful performance
and completion of all required improvements in a specified period of time.
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13.020 Lane Code 13.020

Plat. A final diagram and other documents relating to a subdivision, replat or
partition.

Plat Partition. A final diagram and other documentation relating to a major or
minor partition.

Property Line Adjustment. The relocation of a common property line between
two abutting properties.

Replat. Includes a final map of the reconfiguration of lots and easements of a
recorded subdivision or partition plat and other writings concemning a recorded
subdivision or partition plat.

Road. The entire right-of-way of any public or private way that provides vehi-
cular ingress and egress from property or provides travel between places by vehicles.

Sewerage Facility or Sewage Facility. The sewers, drains, treatment and disposal
works and other facilities useful or necessary in the collection, treatment or disposal of
sewage, industrial waste, garbage or other wastes.

(1) Sewerage Facility, Community. A sewerage facility, whether publicly or
privately owned, which serves more than one parcel or lot.

(2) Sewerage Facility, Individual. A privately owned sewerage facility which
serves a single parcel or lot for the purpose of disposal of domestic waste products.

(3) Sewerage Facility, Public. A sewerage facility, whether publicly or
privately owned, which serves users for the purpose of disposal of sewage and which
facility is provided, or is available, for public use.

Street. The term is synonymous with "road.”

Subdivide Land. To divide an area or tract of land into four or more lots within a
calendar year.

Subdivision. Either an act of subdividing land or an area or a tract of land
subdivided as defined in this section.

Tract. A lot or parcel as defined in LC 13.010.

Width. The horizontal distance between the side boundary lines measured in the

mean direction of the front and rear boundary lines. (Revised by Ordinance No. 16-83; Effective
9.14.83; 10-84, 9.8.84; 10-86; 9.10.86; 1-90, 2.7.90)

13.020 Legal Lot Verification.
A legal lot verification by the Director is considered final when it is made and noticed
pursuant to LC 14.100 and shall occur when:

(1) An application is submitted and reviewed pursuant to LC 14.050,
excluding 14.050(3)(c), for a legal lot verification on a lot or parcel resulting from a
property line adjustment; or '

(2) If notice is requested by the property owner for any legal lot verification,
upon submitting an application for review pursuant to LC 14.050, excluding

14.050(3)(c).
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Ordinance No. 7-04 — Exhibit “A”

FINDINGS OF FACT

Finding 1. Lane Code 16.400(6)(h)(i): This subsection of Lane Code requires that the
adoption of amendments to the Rural Comprehensive Plan, and components thereto, be
by ordinances. The adoption of Ordinance No. 7-04 would amend the Lane Code 13.010
and 13.020 by ordinance and therefore complies with this code requirement.

Finding 2. Lane Code 16.400(6)(h)(iii)(aa) requires Ordinance No. 7-04 to comply
with applicable state laws and the Statewide Planning Goals. Based on the findings
below, Ordinance No. 7-04 complies with applicable state laws and Statewide Planning

Goals.

a. Statewide Planning Goal 2 requires, “Opportunities shall be provided for
review and comment by citizens during the preparation, review and
revision of plans and implementation ordinances.” Lane County provided
the opportunities identified below for citizens to review and comment on
the preparation, review and revision of Ordinance No. 7-04. These
opportunities were adequate to comply with Goal 2.

Beginning January 23, 2004, copies of the proposed changes to LC
13.010 and 13.020 were available at the LMD for distribution to
citizens. '

A legal ad was published in the The Register-Guard on January 28,
2004, providing notice of the Lane County Planning Commission
(LCPC) public hearing in Harris Hall of the Lane County Public
Service Building on February 17, 2004,

Land Management Division (LMD) provided copies of the draft
changes to the public in a citizen information meeting on February
11, 2004, to explain and discuss the proposed changes to Lane
Code 13.010 and 13.020.

On February 17, 2004, LCPC held a public hearing in Harris Hall
of the Lane County Public Service Building in Eugene to receive
citizen comments on proposed amendments to Lane Code Chapter
13.010 and 13.020.

On February 17, 2004, the LCPC voted 3-2 to recommend
approval of the amendment to the Board of County
Commissioners. The LCPC also voted 5-0 to recommend the
County Commissioners open discussion and create code and policy
provisions to address the issues presented by the public testimony
at the public hearing.

On January 30, 2004, a copy of the proposed ordinance was
emailed to the Oregon Department of Land Conservation and
Development (DLCD).
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Ordinance No. 7-04 — Exhibit “A”

o OnFebruary 18, 2004, at least 30 days in advance of the Board of
County Commissioners’ April 28, 2004 public hearing, LMD
mailed a 30-day Periodic Review notice and two copies of the
proposed changes to Lane Code 13.010 and 13.020 to DLCD.

o At least 20 days in advance of the First Reading, a legal ad was
published in the The Register-Guard (on April 7, 2004) providing
notice of the Board of Commissioners’ First Reading on April 28,
2004, and the Second Reading and public hearing on May 12, 2004
in Harris Hall of the Lane County Public Service Building.

+ On May 12, 2004, a public hearing was held by the Board of
Commissioners in Harris Hall of the Lane County Public Service
Building of Eugene to.receive citizen comments on the proposed
amendments to Lane Code Chapters 13.010 and 13.020.

b. Ordinance No. 7-04 acknowledges citizen comments received during
citizen information meetings, written testimony submitted into the
record, and testimony during the Lane County Planning Commission
public hearings on February 17, 2004. Board action also considers the
testimony and evidence received in the record and at the May 12, 2004
public hearing. These findings establish an adequate basis for a Board
action taken to enact Ordinance No. 7-04

Finding 3. Lane Code 16.400(6)(h)(iii)(bb). This subsection of Lane Code requires the
Board to find the amendment desirable, appropriate or proper, for reasons briefly set forth
in its decision. Ordinance No. 7-04 is appropriate and proper as set forth in subsections
III{A) and III(B) of the staff report, dated April 20, 2004, prepared for the April 28 and
the May 12, 2004 Board meetings, and incorporated here by this reference. By requiring
notification of final legal lot verifications, this amendment will promote public
participation in the land development process.
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Strikethrough indicates material being deleted FORMAT

13.005 Lane Code 13.010
LAND DIVISIONS

13.005 Purpose.

Pursuant to ORS Chapters 92, 197 and 215, any person desiring to partition or subdivide
land within any part of Lane County outside of incorporated cities shall submit pre-
liminary plans and final plats for such partitions or subdivisions to the Director for
review. Such review of proposed partitions or subdivisions is necessary in order that
Lane County provide for the proper width and arrangement of streets and thoroughfares
and their relation to existing or planned streets and thoroughfares; provide for conformity
with the comprehensive plan regarding patterns for the development and improvement of
Lane County; provide for safety and heaith; and promote the public health, safety and
general welfare, as defined in ORS Chapters 197 and 215. (Revised by Ordinance No. 1-99;
Effective 2.7.90)

13.010 Definitions.
Amendment, Minor. A change to a preliminary plan or plat which: :
(1) Does not change the number of lots or parcels created by the subdivision or

partition;
{2) Does not "substantially enlarge or reduce" the boundaries of subdivided or
partitioned area;

(3) Does not change the general location or amount of land devoted to a
specific land use; or

(4) Includes only minor shifting of the proposed parcel or lot lines, location of
buildings, proposed public or private streets, pedestrian ways, utility easements, parks or
other public open spaces, septic tank drainfield locations and well locations.

Amendment, Major. A change to preliminary plan or plat which is not a minor
amendment.

Area. The total horizontal area within the boundary lines of a parcel, lot or
unpartitioned or unsubdivided tract of land, exclusive of County or local access i.e.,
public roads.

Building Site. That portion of the lof, parcel or unpartitioned or unsubdivided
tract of land upon which the building and appurtenances are to be placed, or are already
existing, including adequaie areas for sewage disposal, light air clearances, proper
drainage, appropriate easements and, if applicable, other items required by the Lane
Code.

Cluster Subdivision. A subdivision for which the applicable zoning district
allows relaxed lot area, coverage and setback requirements and alternative types of
dwellings as specified in LC Chapters 10 and 16. Consistency with the cluster
subdivision Policy #24 set forth under Goal 2, Land Use Planning of the Lane County
General Plan Policies is also required by LC Chapter 16.

Contipuous. Having at least one common boundary line greater than eight feet in
length. Tracts of land under the same ownership and which are intervened by a street
(local access-public, County, State or Federal street) shall not be considered contiguous.

Department. The Department of Public Works.

Depth. The horizontal distance between the front and rear boundary lines
measured in the mean direction of the side boundary lines.

Director. "Within the Department of Public Works, the Director of the Planning
Division or the Director's duly appointed representative.”
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13.010 Lane Code 13.010

Flood or Flooding. A general or temporary condition of partial or complete
inundation of normally dry land areas from the inland or tidal waters from any source.

Floodplain. A physical geographic term describing any land area susceptible to
being inundated by water from any source.

Floodway, Regulatory. The channel of a river or other watercourse and the
adjacent land areas that must be reserved in order to discharge the waters of a base flood
without cumulatively increasing the water surface elevation.

Improvement Agreement. An agreement that under prescribed circumstances
may be used in lieu of required improvements of a performance agreement. It is a written
agreement that is executed between the County and a developer, in a form improved by
the Board of County Commissioners, in which the developer agrees to sign at a time any
and all petitions, consents, etc., and all other documents necessary to improve an abutting
road or other required improvements to County standards and to waive all rights or
remonstrances against such improvements, in exchange for which the County agrees that
the execution of the improvement agreement will be deemed to be in compliance with the
improvement requirements of the Code.

Legal Lot. A lawfully created lot or parcel. A lot or parcel lawfully created
shall remain a discrete lot or parcel, unless the lot or parcel lines are changed or
vacated or the lot or parcel is further divided as provided by law.

Legal Lot Verification. A determination that 2 unit of land was created in
conformance with the Lane Code and other applicable law. A preliminary
determination shall only become final when it is made and noticed pursuant to LC
13.020.

Lot. A unit of land that is created by a subdivision of land.

Panhandle. A narrow extension of a tract, 60 feet or less in width, which is used
as access to the main portion of the tract.

Parcel.

(1) Includes a unit of land created:

(a) By partitioning land as defined in LC 13.010.

(b) In compliance with all applicable planning, zoning and partitioning
ordinances and regulations; or

(c) By deed or land sales contract if there are no applicable planning,
zoning or partitioning ordinances or regulations.

(2) It does not include a unit of land created solely to establish a separate tax
account.

Partition. Either an act of partitioning land or an area or tract of land partitioned.
Partitions shall be divided into the following two types:

(1) Major Partitions. A partition which includes the creation of a road.

(2) Minor Partition. A partition that does not include the creation of any road.

Partition Land. To divide land into two or three parcels of land within a calendar
year but does not include:

(1) A division of land resulting from a lien foreclosure, foreclosure or a
recorded contract for the sale of real property or the creation of cemetery lots, or

(2) An adjustment of a property line by the relocation of a common boundary
where an additional unit of land is not created and where the existing unit of land reduced
in size by the adjustment complies with any applicable zoning ordinance, or

(3) A sale or grant by a person to 2 public agency or public body for state
highway, County road, city street or other right-of-way purposes, provided that such road

C-Chapter13.010thorugh13.020-LEGFMT0001 .doc 13-2 WD 1/¢/00026.Chapter13/T
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13.02043-020 Lane Code 13.02043-620

or right-of-way complies with the applicable comprehensive plan and ORS 215.213(2)(q)
to (s) and 215.283(2)(p) to ().

Performance Agreement. A written agreement executed by a subdivider or parti-
tioner in a form approved by the Board and accompanied by a security also approved by
the Board. The security shall be of sufficient amount to ensure the faithful performance
and completion of all required improvements in a specified period of time.

Plat. A final diagram and other documents relating to a subdivision, replat or
partition.

Plat Partition. A final diagram and other documentation relating to a major or
minor partition.

Property Line Adjustment. The relocation of a common property line
between two abutting properties.

Replat. Includes a final map of the reconfiguration of lots and easements of a
recorded subdivision or partition plat and other writings concemning a recorded
subdivision or partition plat.

Road. The entire right-of-way of any public or private way that provides vehi-
cular ingress and egress from property or provides travel between places by vehicles.

Sewerage Facility or Sewage Facility. The sewers, drains, treatment and disposal
works and other facilities useful or necessary in the collection, treatment or disposal of
sewage, industrial waste, garbage or other wastes.

(1) Sewerage Facility, Community. A sewerage facility, whether publicly or
privately owned, which serves more than one parcel or lot.

(2) Sewerage Facility, Individual. A privately owned sewerage facility which
serves a single parcel or lot for the purpose of disposal of domestic waste products.

(3) Sewerage Facility, Public. A sewerage facility, whether publicly or
privately owned, which serves users for the purpose of disposal of sewage and which
facility is provided, or is available, for public use.

Street. The term is synonymous with "road.”

Subdivide Land. To divide an area or tract of land into four or more lots within a
calendar year.

Subdivision. Either an act of subdividing land or an area or a tract of land
subdivided as defined in this section.

Tract. A lot or parcel as defined in LC 13.010.

Width. The horizontal distance between the side boundary lines measured in the

mean direction of the front and rear boundary lines. (Revised by Ordinance No. 16-83; Effective
9.14.83; 10-84, 9.8.84; 10-86; 9.10.86; 1-90, 2.7.90)

13.020 Legal Lot Verification.
A legal lot verification by the Director is considered final when it is made and
noticed pursuant to LC 14.100 and shall occur when:

(1) An application is submitted and reviewed pursuant to LC 14.050,
excluding 14.050(3)(c), for a legal lot verification on a lot or parcel resulting from a
property line adjustment; or

(2) If notice is requested by the property owner for amy legal lot
~ verification, upon submitting an application for review pursuant to LC 14.050,

excluding 14.050(3)(c).
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ATTACHMENT 1

PROPOSED CHANGES TO CHAPTER 13

13.010 Definitions.

Legal Lot. A lawfully created lot or parcel. A lot or parcel lawfully created shall remain a
discrete lot or parcel, unless the lot or parcel lines are changed or vacated or the lot or parcel is
further divided as provided by law.

Legal Lot Verification. A determination that a unit of land was created in conformance with the
Lane Code and other applicable law. A preliminary determination shall only become final when
it is made and noticed pursuant to LC 13.020.

Property Line Adjustment. The relocation of a common property line between two abutting
properties. :

13.020 Legal Lot Verification.

A legal lot verification by the Director is considered final when it is made and noticed pursuant
to LC 14.100 and shall occur when:

1. An application is submitted pursuant to LC 14.050, excluding L.C 14.050(3)(c), for a
legal lot verification on a lot or parcel resulting from a property line adjustment; or

2. I notice is requested by the property owner for any legal lot verification, upon
submitting an application pursuant to LC 14.050, excluding LC 14.050(3)(c).
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‘ ATTACHMENT 2
LAND MANAGEMENT TASK FORCE

February 24, 2003
3:30 p.m.
Board of Commissioners Conference Room

MEMBERS PRESENT: Anna Morrison, Peter Sorenson, Bill VanVactor, Ollie Snowden, Chris Clemow,
Cheryl Neu, Michael Evans, Terrie Monroe, Larry Olson, Allen DeGeneault,
Laurie Segel, Greta Utecht, Norm Maxwell

STAFFE PRESENT: Jeff Towery, HoWard Schu.ssler, Steve Vorhes, Kay Blackburn
GUESTS: Mona Lindstromberg, Robert Emmons

Utecht calfled the meeting to order.

1. MINUTES

Snowden clarified his comments “minority viewpoints™ in the February 3, 2003 minutes under Future
Meetings, 4™ paragraph. :

Segel referred to the February 10, 2003, minutes on page 3, paragraph 4, 7" sentence, and felt
something was missing in the sentence regarding Clemow's comments. Clemow stated the sentence
should read, “Clemow asked if there is a difference in the distinction from the long range and other
planning services that the County provides.”

Segel referred to page 5, paragraph 2 and interpreted Neu's comments to mean when the information
is already available without cost. Neu stated that is probably what she said.

Segel referred to page 5, paragraph 8 and questioned the intent of the motion and thought Evans was
referring to the previous motion and those specific Plan Amendments refer to Fue! Break Permits and
others and didn’t feei the motion is clearly stated. She indicated she abstained from voting on the
motion because she didn't understand it. Clemow stated the motion didn't refer to Fuel Breaks and
thought it pertained 1o the cost of processing Plan Amendments. Evans stated the motion pertained
just to Plan Amendments. Towery clarified that two types of Plan Amendments are referenced —
those that relate to Gioal 5 and those relating to Metro Plan Amendments. Towery indicated that
Evans motion was in support of the staff report. Evans stated his motion was to support a fee
increase for the Goal 5 and Metro Plan Amendments. Utecht suggested deleting paragraph 7.

Evans referred to page 6, paragraph 5, and stated the send sentence should read, “He added that he
feels there needs to be notification to the public and that the legal lot verification be final and not
preliminary.

Motion: Clemow moved to approve the minutes of February 10, 2003 with the above corrections.
Evans seconded. All voting members present voted in favor and motion carried.

2. CONTINUED DISCUSSION

Towery distributed a copy of an agenda cover memo dated June 14, 2000 on Lane Code
Requirements for Legal Lot Verifications and Property Line Adjustments and the minutes of that
discussion. He stated that the Board supported this staff recommendation that was to draft Lane
Code language that would change and establish requirements for review of legal lot status and
property line adjustments. The Board didn't make a policy decision on any detailed aspects but did
give support and direction for staff to prepare changes.
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Howe reviewed the Lane Code requirements for review of legal lot status. He stated that certain legal
lot verifications would be required for certain land use actions. One would be if there is a Plan
Amendment zone change, {and divisions that would require a legal Iot verification, and other uses in
the Code that specify a legal lot status as a requirement for that type of use. He reviewed actions
where a legal lot verification would not be required. He added that legal iot determinations would be
required on properties that have been altered through a property line adjustment. He stated that the
Board concurred with the concept and requested the issue come to be adopted, but the task has not
been prioritized to pursue and bring back to the Board due to other priority issues.

Segel referred to the working group that prepared these recommendations and asked who comprised
the working group. The repressntatives are identified on page 3, 2™ paragraph of June 14, 2000
cover memo.

Maxwell asked if this material is in line with the recent LUBA decision case Ward vs. Coos County.
Vorhes stated he hasn't compared these draft policies on property line adjustments to that decision
yet. He suggested that we will need to look at what has developed since 1999 and 2000 to make
sure that the details of legal lot verifications and property line adjustments would be consistent with
the case law that has developed since then.

DeGeneault referred to staff time that would be involved and asked what the financial implications
would be. He asked how many of these type of applications occur per year. Segel stated that
because so much has been done without any codified process, the prior statistics aren't able to be
captured. DeGeneault asked how much time would be involved for staff to process one. Howe
stated that it varies from site to site depending on how many deeds describe the property.

[Morrison and Sorenson present.]

Howe stated that there is a process in place now that deals with legal lot determinations and we have
a fee associated with that. We know that workload and how it represents and equates 1o a full-time
position. We could tabulate from that and determine what would be necessary to process fees,
charge the fees necessary to cover that, and be in a position that fees would have to pay for it.

Evans reiterated that at the last meeting he had made a motion that was tabled until today’s meeting
that called for a legal lot determination o be a land use decision and send out notice for that on those
that resulted from a property line adjustment. He asked if it could be implemented quickly and if it
would have a long-term resolution of the matter. Howe stated that we have in place the procedures
that would uiilize and finalize to make the legal ot determination. If they don’t change too much and
basically all we're changing is to start providing notice of the decision, the work would involve a
standardized process. We're doing fegal lot determinations now, and the notice function would
involve a mailing and is not too involved.

Segel feels the staff cover memo is too old and there wasn't a case law at that time, and suggested
that it be readdressed. She also feels the working group is not well represented and not diverse.

Maxwell expressed concern with the lack of appeal and feels there needs to be an appealable
mechanism and it needs to be easy to understand and readily apparent.

Neu stated she feels the cover memo looks good and asked if it includes a statement that it's a legal,
buildable lot. She would like to see assurances that a legal iot is alsc a buildable lot. Howe stated
that the question is whether it's a legal lot. Whether it's a buildable lot is a whole different gamut of
questions, i.e. zone. It may be a legal lot, but it may not be buildabte unless it meets all the zoning
requirements.

Sorenson indicated that he met with a Cottage Grove resident last week who purchased a parcel near
Cottage Grove and when they got ready to apply for a building permit, they were told that because it
was not a legal lot, they couldn't build on it.
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Neu stated that why would you apply for a septic permit if you couldn't build on the lot.

Clemow commented that there is a huge difference between legal lot and buildable lot. He requested
untabling Evans motion and bring it forward. He asked staff if it addresses Maxwaell's issue regarding
noticing, and it makes it a land use decision, which makes it appealable. He asked staff it the motion
takes care of the issues that are out there today. Howe stated the motion makes sense. It has to do
with lots that have been altered since their creation that are problematic. The issue involves a
property fine adjustment that may have altered the legal status of that lot.

Morrison referred to a property line adjustment where one person deeded some acreage to someone
else and it is recorded and asked if that would require them to go through the legal lot process. Howe
stated that it would.

Segel expressed concern with the wording of the motion and asked what it leaves out and what could
be excluded.

Olson commented that years ago minor partitions were not recorded. He suggested the need to
cerlify that remaining parcels are a certain acreage or square footage and still complies with the
2oning requirements for that certain area.

Morrison asked if this becomes a requirement, will previous adjustments be grandfathered or will they
have to come through the new process.

Neu stated that is the problem and the problem surfaces when they go to sell their property.

Maxwell referred to Evans' motion and indicated he'd like to see some definition about {ot lines such
as one lot line per adjustment.

Segel feels the motion doesn’t speak to the legal aspects; it addresses it as if it's a discretionary good
idea and doesn’t speak to in conformance with. She asked if the intent of the motion is for staff to
davelop a recommendation to the Board. Evans stated that the idea behind this motion is that Lane
County implements State law and make the determination of the legal lot verification that this
adjustment was done in accordance with State law. This motion would stay with that program. It
would not ask the Board to interpret or set down new standards for what is a legal lot. It would simply
provide notification for legal lot determinations that are dene now and the County makes the
determination that the adjusiment was done in accordance with the State regulations.

Segel feels that Lane Code tells us how to do property line adjustments. Evans stated he feels Lane
Code copies the State law.

VanVactor reiterated that the molion pertains to the process now for legal lot verification, but would
make it a land use decision and require notice.

Snowden asked how the motion would deal with Neu’s problem conceming lots that are not legal that
are created when there's a property line adjustment. Basically, how does it solve this after-the-fact
problem that exists. Clemow felt it wouldn’t solve problems created already.

Evans indicated that when the sale of a lot is in process, many realtors will have their clients come to
the County to verily it's a legal lot. This process will not be a cure all to see what's happened out
there but it's going to head in that direction. It should cover most of the situations because it's an
opportunity to get County sanction for a legal lot verification or property line adjustment.

Olson suggested that you may want to require a legal lot verification upon completion of the lot line
adjustment.
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Maxwell stated that he thought lot line adjustment and legal lot verification were one in the same. He
stated he like to see clarification and definition on this issue. Olson explained lot line adjustments.
He doesn't want to see lot line adjustments so difficult that it causes people to be hamstrung.

‘Segel asked if the Code language dealing with legal lot verification could be made available before
voting on the motion. Howe stated that there really isn’t Code language to do a legal lot
determination; it's in the Statutes. Segel suggested that perhaps the motion needs to indicate per
Statute because it doesn't speak to the legal issue.

Motion: {from February 10, 2003 meeting] Evans moved that the legai verification of a legal lot
detarmination be a land use decision when they result from property line adjustments and that
nofification of those decisions be sent with opportunity for appeal. Neu seconded. VOTE: 9-1, Segel
dissenting.

VanVactor asked when legal lot verifications result from property line adjustments, is that the only
time you can do it or can it be any time anyone wants to verify a lot. Evans stated that the motion
was intended to deal with the verification of legal lots that result from property line adjustments.
VanVactor stated he wanted to know if this process will deal with Neu's concems. Evans stated that
perhaps another motion should be made because he sees that as a separate issue. He would expect
the County be able to provide notification for other legal lots but wouldn't make it mandatory but at the
discretion of the applicant. He doesn't feel all legal lot verifications are land use decisions.

Motion: Evans moved that any legal lot verification not involving a property line adjustment may be
considered land use decisions and noticed at the discretion or option of the property owner or
authorized agent. VanVacter seconded. All voting members present voted in favor and motion
carried.

Segel asked how to differentiate between the two motions, would there be discretionary opportunity to
apply one rather than the other.

3. RANGE OF FUNDING OPTIONS FOR LONG-BANGE PL ANNING PROGRAM

Towery asked the Task Force to make a recommendation on funding options for long-range planning
to take to the Budget Committee and Board this year with some opportunity for it to be funded. He
feels existence of the Task Force will provide the opportunity for an affimnative decision by the Board
and Budget Committee. He shares the concem of the Task Force about video lottery and other
narrow funding sources used for Planning and supports the effort to broaden the revenue stream. He
suggested short and long-term funding sources to support long-range planning.

Morrison referred to the 2-1%2% of video lottery we receive from the State and indicated that as of
Friday that issue is on the table and we may not receive it.

Towery indicated that a combination of revenues generated by the Division this year and assuming
video lottery funds are available, we could put together a funding strategy that would pay for the
program for 1-2 years. The potential for more stable and long-term funding sources identified aren't
on the table and ready to be implemented for the coming budget year. He feels that we need to
present this option to the Board now for iong-range planning on how to fund it.

VanVactor asked if there is an amount being recommended. Towery suggested $120,000-$150,000
in video lottery.

Sege! felt we need to know how much money each recommendation is and what it would generate.
She referred to the previous concem of creating a fee that looks like a real estate transfer tax and is
there a way to not look like a real estate transfer tax. She feels without knowing where we are, but
making a recommendation for an additional $120,000-$165,000 in video lottery funds, isn't very
strong.
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Motion: Neu moved to recommend additional video lottery funds and other sources of funding as an
interim revenue source for long-range planning. Evans seconded. VOTE: 8-0, motion carried,

VanVactor stated that video lottery is allocated 50% for economic development and 50% for existing
programs. !f the Board were tc authorize additional video lottery funds, they will have to take away
funds from existing County programs or scale back the economic development programs approved.

Towery stated that video lottery shou!d not be a long-tarm funding source for long-range planning.

Evans stated that he doesn't have a problem supporting the recommendation to look at video lottery
for funding long-range planning on an interim basis. He asked if lit means participation in the metro
plan process, it would mean updating the Code and being invalved in the Legislative process, he
feels that is long-range planning and it's important and fits into the scheme of economic development.
He also feels that video lottery money could be used for some of the Task Force’s recommendations,
making materials more available, putting more information on the computer, and using funds to be
sure the counter is staffed, and providing a service for the non-paying customer.

4, TASK FORCE RECOMMENDATIONS

Snowden reviewed the list of recommendations made up to today and will be updated based on
today’s recommendations. He indicated that the report that will go to the Board will include an
executive summary, a motion, and an explanation of the recommendation along with supporting
documentation. He stated he would like the Task Force to endorse the full package. He anticipates
presenting the report to the Board the first week of April.

Morrison referred to Snowden’s comments and Segel's concems on the financial implications, and
asked if the dollar amount for each recommendation could be included. She indicated that when the
revenue stream is projected out, it would be predicated upon what the volume is that comes in and
would be helpful to know the amount of revenue it would generate. She feft that the Task Force had
agreed that things were to be revenue neutral or add on to and not decrease.

Maxwell asked if the Task Force could be present when the report is presented to the Board.
Snowden anticipated preparing a draft packet with an executive summary by March 17". He thought
that he and Towery would make the presentation. The Board could then ask for comments from the
Task Members present.

Morrison indicated that the minutes from ali the meetings could be included in the packet, and tapes
of the meetings are also avaitable.

Segel expressed concern with Recommendation #16 that the revenue impact of the changes would
be neutral, and feels it limits the division from being able to generate more revenue. Towery
indicated that the services provided by the division and the permits granted and processed, the
revenues generated from those actions ought to cover the cost of providing those services and that is
what we're trying to accomplish through the fee schedule.

Neu feels we need to leave the fees where they are at now and look at increasing other fees.

Snowden stated that one of the goals we wanted to accomplish with the task force was to clearly
identify the costs of providing the varied services we provide, and identify who is subsidizing whom.
We wanted to rationalize the fee structure so we could eliminate the subsidies.

Morrison commented that what we're trying to do is that we have a service; they pay for the service
and nothing more. If fees are increased, we need to be prepared on the ramifications that may occur.

Segel asked about expedited planning actions and doesn't see it codified and feels this is a potential
for revenue and it should cost more. This is a service we're not capturing revenue for. Howe stated
that staff is applying triage and it may appear that some things are being taken out of order. There is
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an expedite process in either the Lane Manual or Administrative Procedusres Manual that allows fees
of about 2.0 x.rate of Planner doing the work. Currently, the problem is that overtime can't be paid.
The Planners are in an exempt category from paid overtime so there is no incentive for the Planners
to work overtime to expedite applications.

Neu stated that she feels what we're doing is working.

Olson commented on recording fees stating that about 90,000 documents are recorded annually @
$10 per document equates to $900,000. He feels that the money from the Comers Fund would
amount to about $600,000. He feels there is a tremendous source of revenue here. He urged the
County to sponsor legislation in increasing recording fees.

Evans indicated that Olson’s comments are identified in Recommendation #12. He also suggested
that the recommendations be clearer.

Snowden suggested sending a draft packet including an executive summary to the Task Force for
comments by March 17 before submitting the final packet to the Board.

Neu stated that raising recording fees isn't identified in Recommendation #12 and feels it's an
excellent idea and needs to be included in the recommendations.

Segel stated that she supports Olson’s comments on recording fees. She asked if there is any way to
implement a recording fee without going through a legislative process. Vorhes replied that it runs
significant risk. He stated that it's not only the real estate transfer tax that creates potential. He
indicated that there may be a way to get around it so it doesn't look like you're charging a fee for the
transfer of real estate than if you were to flat out say it was for any recording of documents that
transfers the fitle to real estate. In the current statutory scheme the Statutes that talk about the fees
that the clerk collects for recording documents, it says to charge these fees and no more.

Utecht indicated this was the last mesting of the Task Force.

Snowden stated that if the Task Force views on the draft report are different, he will confer with the
two Commissioners on the Task Force to see whether there should be ancther meeting of the task
force or how to consider minority viewpoints.

Snowden thanked the Task Force members for their attendance and participation and feels some
good recommendations resufted.

Segel feels staff reorganization wasn't discussed but feels we haven’t looking at staffing significantly
enough. She suggested a subcommittee to look at further funding options later.

Meeting adjouned at 5:25 p.m.

Vonnie Rainwater
Recording Secretary
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ATTACHMENT 3

Only the portion relevant to Ordinance No.7-04 has been extracted from the original cover memo.

AGENDA COVER MEMO
AGENDA DATE: April 8, 2003
TO: - Lane County Board of Commissioners
Department: Public Works-Land Management Division
Presented by: Greta Utecht, Task Force Chair

Agenda Item Title:  IN THE MATTER OF RECE!VING A REPORT AND

RECOMMENDATIONS FROM THE LAND MANAGEMENT TASK
FORCE.

ISSUE: Lot Line Adjustments

Problem statement: This issue was initiated by Task Force members and no formal problem
statement was crafted. There was consensus that formal reviews of legal lot determination and
lot line adjustments as land use decisions with appropriate notification, would address a wide
range of concerns.

Piscussion:

On June 14, 2000 the Board discussed lane code requirements for legal lot verifications and
property line adjustments. The Board supported the staff recommendation to draft lane
code language that would change and establish requirements for review of legal lot status
and property line adjustments. The Board did not make a policy decision on any detailed
aspect of the staff recommendation or prioritize the project as part of a work plan, but did
give support and direction for staff to prepare changes.

As an alternative top a significant code revision, the Task Force discussed steps that would
call for a legal lot determination to be a land use decision subject to notice requirements to
those parties impacted by a property line adjustment. The goal was to put in place a
process that could be implemented quickly and allow for a long-term resoluiion of the
matter. There was concern voiced that some property line adjustments might not be
consistent with recent case law. In an effort to address the wide range of concerns

identified, the Task Force recommends that a legal lot determination be considered a
land use decision when resulting from complex property line adjustments and that

notification of those decisions by sent to surroundin rope owners with
opportunity for appeal. To address additional concerns, the Task force recommends

that any legal lot verification not involving a property line adjustment may be
considered a land use decision and noticed at the discretion or option of the prope

owner or authorized agent.
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ATTACHMENT 4

Only the portions relevant to Ordinance No.7-04 have been extracted from the original document.

MINUTES OF BOARD OF COMMISSIONERS' WORK SESSION
April 8, 2003
9:00 a.m.
Commissioners' Conference Room
APPROVED 7/30/03

Commissioner Peter Sorenson presided with Commissioners Bill Dwyer, Bobby Green, Sr., Tom
Lininger and Anna Morrison present. County Administrator Bill Van Vactor, Assistant County
Counsel Stephen Vorhes and Recording Secretary Melissa Zimmer were also present.

2. PUBLIC COMMENTS

Paul Biondi, 615 38t Place, Florence, thanked the Board for getting the word out for Blues for
Hues. He said the event was a success. He noted they gave over $20,000 to St. Vincent de Paul.
He stated that radio station KRVM is closing. He said it is the true last voice in Eugene. He
noted the Board were great for Blues for Hues and helped for other events. He asked the Board
to save the radio station and keep it a voice in Eugene.

Dwyer thanked him for his efforts for Blues for Hues. He said KRVM does a wonderful service
but the County is limited in what they do and he had no knowledge where there could be
outreach to help KRVM. He said they should seek grants.

Mona Lindstromberg, 87140 Territorial Road, Veneta, stated she attended all of the Land
Management Task Force sessions. She said in addition to possible reorganization and funding
solutions missing from the Land Management Task Force Report are management logistic
problems that were in the audit. She noted the task force agreed on long range planning to the
health and well being of Lane County residents and their environment. She stated the task
force needs to practice greater efficiency that would result in cost savings, generate additional
revenue and assess the Jong-term benefits of spending money to make money. She suggested
they look at staff reorganization. She thought it would be a better use of the County financial
resources to consolidate top managerial positions, thereby providing more support for planners
to do the work. She suggested forming a subcommittee of task force members to review the
matters. She agreed about adding 3.3 FTE to Land Management. With regard to the funding
options listed in the report, she recommended a systems development charge into the fee
schedule where applicable. She asked legal counsel to review increasing recording fees. She
hoped the County would develop a GIS program even though it might reassess the role of
LCOG. She requested the Board support these changes.

Robert Emmons, 42093 Little Fall Creek Road, stated he attended almost all of the Land
Management Task Force Meetings. He said they have to call attention to uninvestigated Lane
Code compliance violations. He said the program has two compliance officers serving all of
Lane County. He noted the program is complaint driven only. He stated the Land
Management Task Force recommended that the program be administered in “an aggressive
manner and self-initiate as well as complaint driven.” He urged the Board to adopt the fee
increases included in the report. He encouraged the Board to add two positions, as two
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compliance officers are not large enough to cover Lane County. He noted while voluntary
compliance is an admirable goal, it is unrealistic and there are chronic abusers, He thought an
effective program would adopt language that would indicate violations of serious matters with
unacceptable consequences. He also encouraged the Board to adopt a compliance surcharge on
building permits and that waste management funds be used to cover compliance related
garbage problems.

Norm Maxwell, 79550 Fire Road, Lorane, was supportive of the recommendations on the lot
line adjustments.

Lauri Segel, 120 W, Broadway, commented that Land Management is severely understaffed and
that long range planning is needed for the health and welfare of the general public. She added
the task force members also agreed that this is the time to address the legal mechanism for the
processing of lot line adjustments and fees for permits. She noted the County was doing a poor
job in assessing fines and fees even though they are applicable.

Stuart Mulford, 350 Pear] St., Eugene, spoke on behalf of Buford Park. He said he has been a
volunteer worker for over ten years. He said in the past year he had put in 150 volunteer hours.
He was concerned about the proposed fee at Mt. Pisgah. He asked the Board to avoid fees at
the park. He commented if they do impose a fee, the action should include a provision that
they review the first summer’s experience with the fee.

Roxy Cuellar, Home Builders, 2050 Laura St., Springfield, commented there are limited revenue
sources. She encouraged the Board to find out what types of revenue sources were available,
She noted that SDC’s were not available and in terms of planning and permits, an SDC is not an
option. She noted with fees for developers and builders that state law limits to actually charges
for the cost of processing,.

6. PUBLIC WORKS

a. REPORT/Receiving a Report and Recommendations from the Land Management Task
Force.

Greta Utecht, Management Services, commented that the group worked together well, giving a
variety of opinions and positions on the task force. She noted they had to work hard on the
recommendations for consensus. She said what came out was the need for more resources.

Jeff Towery, Land Management, explained they discussed the long range planning in detail. He
noted they wanted direction on the extension of the long range planning programming,
specifically the staffing level. He said if the Board supported this they would bring back
different funding scenarios. He added they wanted to identify a more stable Iong-term funding
source. He noted recommendations 4 and 5 from the task force are the areas that would best
identify some of the long-range opportunities. With regard to customer service issues, the E-
government project funded by video lottery was important to the task force. He said it would
be their intent to submit that project as a candidate for funds from video lottery dollars.
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Ollie Snowden, Public Works, stated that one of the outcomes of the task force was the work
that Kay Blackburn, Internal Auditor, did in analyzing the Land Management budget. He said
she identified which expenses each program incurred and which revenue was available to fund
each program. He said some of the budget stress in Land Management is caused by the service
they provide to non-paying customers. He explained approximately 4.5 positions in Land
Management are devoted (within the course of the year) to providing service to non-paying
customers. He said it was being subsidized by other sources. He said the task force was trying
to find ways to either reduce the amount of counter service provided to non-paying customers
by making information on line available or identify a funding source to help pay for this. He
said the task force looked into increasing the use of the research fee provided in Lane Manual.
He said what the task force recommended not doing was adding a surcharge for non-paying
customers or increasing recording fees. He stated they would look for ways to provide
information to customers without having to increase the amount of staff time at the counter.

Sorenson asked what the source of the funds would be to hire additional staff for long range
planning.

Snowden separated the long range planning staff from the short range planning. He said by
and large the development planning was to be covered by permit fees. He added they have
customers who are not permit customers but they are asking for service from the county and
that is an unfunded need. He said they could possibly use video lottery funds as an interim
revenue source for the additional 3.1 planners who would be devoted to long range planning.
He commented that wouldn’t work unless they could identify a long-term stable funding
source. He said that goes back to recommendation 3 and 4 on page 3 that looked at increasing
recording fees for plats and subdivisions and looking at legislative changes to either allow long
range planning as a legitimate use of the existing recordings fees or an increase in the $10 cap
on the recording of documents.

Dwyer said there should be kiosks in Land Management devoted to land planning so people
could help themselves. He thought a research fee should only apply if a question can’t be
answered by available information. He thought that type of program could qualify for some
grants. He suggested organizing this is in a more efficient manner.

Snowden hoped they could have a one-time grant from video lottery funds that would build
kiosks to improve e-government presence.

Lininger concurred that Land Management needs more staff for long range planning. He said
they have to make it happen. He explained the criteria for video lottery would be job creation
and workforce readiness. He noted that long range planning didn’t meet any of the criteria. He
said if they don’t have long range planning, they would have problems in the future. He asked
if Lane County’s commitment of money to other entities to do planning needs to be reviewed.
He commented if they don’t come up with a way to hire to 3 FTE, then they should direct
budget to come with different scenarios. He wanted to make this a priority. He stated Lane
County’s failure to fund the processing of permits is costing them money in the long run. He
concurred with the recommendations of the report. He wanted more money for staff.
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Towery explained with the long range planning program, they will need $200,000 in addition to
what they have now to fund the three new positions. He noted the growth in their planning
surcharge resulting from the rate increase would generate a portion of that. He said they were
looking at $150,000 to $170,000 of additional revenue to fill out the program. He commented
that without knowing if there is board support for the concept it would be hard expanding a
long range-planning program. He wondered if it was wise to use their resources to come up
with formal funding.

Morrison didn’t think it was necessary that they hire the full 3 FTE’s at this time until they
figure out what Lane County would be required to do from the state’s perspective. She wanted
to see what the additional revenues would be with the recording of the plats and subdivisions
and the Corners Fund. She said that could tell them how close they could be to adding one
person. She was concerned about giving money to planning when there are tremendous mental
and public health needs.

Sorenson asked Snowden if the Board could get information on the amount of money that could
be used in the Land Management Division from Title III federal funds, Waste Management,
Corners Fund, the surcharge to offset the non-paying customers, the research fee and the plat
and subdivision recording. He noted the pressure on the general fund would be so severe that
it is not a good planning exercise for them to use. He added Land Management doesn’t generate
enough infractions to be self-supporting. He didn't think Lane County was doing enough to
ensure compliance with land use laws and thought there should be a way to get money into the
compliance program.,

Snowden commented that some of the funding sources have restrictions on their use. He said
he could come back with more detail given the assumptions that they could put it into long-
range planning. With regard to compliance, he said they have to start with a philosophy
statement and the priorities that are attached to the packet. He noted those were crafted around
their existing program. He added if the Board disagrees with how they are running the
program, then it needs to be reflected in the philosophy statement.

Lininger stated because of limited code enforcement resources, there would be times when all
code violations could not be given the same level of attention and some might receive no
attention at all. He feared that lax enforcement doesn’t give enough weight to the law-abiding
citizens. He noted there had been past funding from economic development funding video
lottery for LCOG and for in-house land use planning. He said the amount of money they were
willing to spend last year in the strategic fund was $900,000. He noted this year the fund is
$300,000. He commented in the coming year there is $140,000 set aside for Land Management
for the West Lane County Rural Comprehensive Plan. He suggested finding a way to fund long
range planning.

Dwyer wanted to develop a program more in line with what they get paid to do. He stated
people shouldn’t spend time at the counter for things they could look up themselves. He said if
they are going to take a more aggressive approach, they need to take the policy that if the law is
not obeyed, they would be pursued by counsel. He suggested utilizing the waste management
fund to clean up some of the sites.
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Green commented that long range planning had been a long-term problem with Lane County.
He said they have customers who have paid fees and others who have not. He said a
substantial amount of Land Management customers are not paying money. He asked how they
should subsidize for customers who do not pay. He asked if the Board was committed to long
range planning and if that is true, they have to make sure the resources should be just as
committed. He supported the kiosk and if more information is needed, it should be paid for.
He suggested examining Title III funds. He said they should use a formula to determine fees.

With regard to Title IIT, Morrison thought it was a Catch 22 because of how they leveraged Title
Il money in order to get the Forest Work Camp up to where it is and the increased cost in
benefits. She commented they had been as creative as they could with Title III dollars.

Sorenson commented the recommendation to fund long range planning is good. He said with
regard to the Title II, Title III split, it is a discretionary decision of the County and they could
increase the amount of money they put into Title III eligible projects. He suggested combining
the administration of Land Management and Waste Management as a cost savings opportunity.
He thought there was a relationship between land use compliance and people who are
dumping garbage. He suggested increasing the use of people other than planners to provide
information at the counter. He wanted to see staff work on whether there are efficiencies to
save positions at the service delivery level by changing the organizational chart of the
department. '

Lininger commented there was money set aside for open space acquisitions. He thought that
money could be freed up for long range planning. He requested that information be reported
back within three weeks.

Towery reported the compliance and policy statement that the Board adopts would drive the
rest of the decisions around compliance. He suggested a work session dedicated to compliance
philosophies and policy. He noted a suggestion by the Land Management Task Force is that
they have language in Lane Manual that allows sanitation fees in a compliance case. He said
they could pursue that if that is what the Board wants. With regard to the revenue, he said the
task force thought there should be more of a progressive fee schedule for planning to sign off
for building permits and for complex plans amendments. He noted there was language in the
fee increase that addresses those issues.

With regard to fuel break permits, Towery noted it is where the Land Management Division
currently receives Title IIl funding and people who are paying for those permits are being
subsidized by the Title IIl revenue that the County had allocated to that program. He said it
would require a fee increase of 125%. He said if the Board wanted to eliminate the subsidy that
exists, it would generate another $50,000 to $60,000, freeing up Title IIl revenue for allocation to
another program. He said that is an option in the staff report for fee increases. With regard to
lot line adjustments, he noted a detailed proposal came before the board about
dealing with legal lot verifications and property line adjustments. He said the
potential of pursuing the action before the Board a few years ago would be a
reworking to address the issues. He noted the task force tried to identify a system
whereby lot line adjustments and legal lot determinations would be classified as
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land use decisions and would require notice in certain circumstances. He said there
would be a requirement to change language to accommodate that direction.

Sorenson said they would schedule additional time in four weeks to get more Title ITI
information.

Snowden commented the Board had a Iist of funding sources for long range planning. He
added the Board also wanted to look at using Waste Management funds for clean up and clean
up restoration and compliance. He said he would come back with a report on that.

Morrison suggested waiting until after the budget was approved to discuss this matter.

Dwyer stated they had to analyze making Waste Management part of compliance as an overall
picture. He said there was a legitimate fund they could use for clean up to help recover costs.
He suggested moving forward with the things they have the ability to settle.

Green suggested the agenda team work with staff, bringing this back in a series of work
sessions.

Sorenson stated the first work session should be on revenue options.

There being no further business, Commissioner Sorenson adjourned the meeting at 11:45 a.m.

Melissa Zimmer
Recording Secretary
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Only the portions relevant to Ordinance No.7-04 have been extracted from the original cover memo.

DATE:

TO:

FROM :

AGENDA COVER MEMO
JULY 30, 2003, Meeting Date
BOARD OF COUNTY COMMISSIONERS

KENT HOWE, PLANNING DIRECTOR &
JEFF TOWERY, MANAGER. LAND MANAGEMENT DIVISION

AGENDA ITEM TITLE: In the Matter of Reviewing and Approving the Long Range Planning
Work Program and Implementation Plan

I. MOTION:

IIL

Recommendation on prioritization of Long Range Planning Work Program pursuant to
Matrix Checklist, attached.

. ISSUE OR PROBLEM

Over the last several years the Long Range Planning Program has been reduced
significantly. Currently the Long Range Planning program consists of 1 FTE devoted to
the State mandated Periodic Review of the Rural Comprehensive Plan. As a result of
recommendations of the Land Management Task Force, 3 positions are being added
back (two Planners and a Land Management Technician) to address Lane County’s long
range planning needs and provide a reserve capacity for new items that the Board may
have an interest in addressing. This memo provides the Board with a list of potential
long range planning projects. Staff requests the Board to indicate the order in which the
long range projects should be addressed.

DISCUSSION
A. BACKGROUND

Staff have kept track of the Board’s interest in specific long range planning projects over
the last several years. This list was presented to the Lane County Planning Commission
at their meeting this month. With a more robust Long Range Planning Program of 4
FTE, we need to know to which projects the Board wishes to have the resources
allocated.

At this time we have adequate funds from a variety of funding sources (long range
planning surcharge, recording fees and Title ITI} to hire one of the Planner positions.
The remaining positions will not be filled until the Legislature adjourns and video
lottery dollars are confirmed.
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The Planner positions have been posted. Upon the close of the Legislature and the
known disposition of the Video Lottery proceeds to Lane County, we will fill the second
Planner and Land Management Technician (LMT) position. The LMT position has not
yet been posted and would take an additional 2-3 months to fill. After consultation with
staff from County Administration and County Counsel, several projects identified in this
recommendation were determined to be eligible for Title III funding,.

As mentioned earlier, 1 FTE is currently addressing the mandated Periodic Review
requirements.

The Board has expressed interest in having a staff presence in Metro planning efforts
and to be able to provide assistance for small city planning efforts. In addition, the
Board has indicated the importance of E-government access. Staff recommend that these
projects (Metro, Small City and E-government) would consume an additional

1 FTE.

Of the remaining 2 FTE, .5 FTE would be held as a reserve capacity to address new
projects, unknown at this time. The objective is for the Board to prioritize the remaining
projects from the attached list on which the 1.5 FTE would concentrate their efforts.

B. ANALYSIS
The Lane County Planning Commission recommendations are shown on the attached
list.
. ALTERNATIVE/OPTIONS

1. Provide staff direction on priorities for long range planning work program
2. Take no position.

. ATTACHMENTS:

1. Matrix Checklist
2. List of Rural Comp Plan Long Range Projects

3. Proposals Qualifying for Title IlI funding
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MATRIX CHECKLIST OF
NON-MANDATED RURAL COMP PLAN
LONG RANGE PLANNING PROJECTS

ATTACHMENT 5

FUNDING SOURCE
PROJECT Video Recording , LCPC Board
Lottery LRPS Fees Title lll DURATION FTE Rec. Priority
Legal lot a. v v 6 months 3 v
Legal lot b. v v 12 months 3 v
Revisions to
Telecom.
Tower v v 6 months 3 v
Stands
Revislons
Riparian v 6 months 15 v
Regulations ,
LIST OF RURAL COMP PLAN LONG RANGE PROJECTS
JULY 30, 2003
HIGHER PRIORITIES RECOMMENDED BY LCPC
Legal lot and Property Line Adjustment Policy Review:
a. Land use decision by definition, or 3 6 months
b. Address comprehensive policy issues 3 12 months

LC 16 and LC 10 Revisions to Telecommunication Tower Standards 3 6 months

LC 16 revisions to Class | Stream Riparian Regulations* 75 6 months

LC 16 amendments for Community fiood rating system 2 6 months

LC 13 amendments for groundwater requirements to demonstrate long-

term water availability 2 6 months

Legislative and Rule Updates to Lane Code™ 25 6 months

* Title III qualifying.

** Gee updates for HB 2691 and LCDC March 21 Rule Amendment OAR 660-22-030(3), (11).
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MINUTES

Lane County Planning Commission
Harris Hall - Lane County Courthouse

February 17, 2004
7 pm.

PRESENT: Juanita Kirkham, Chair; Chris Clemow, Vincent Martorello, Ed Becker, James
Carmichael, members; Kent Howe, Steve Hopkins, Staff;

ABSENT: Mark Herbert, Marion Esty, Steve Dignam, Jacque Betz,

L CONTINUATION FROM 1.20.04 - Deliberation only on: PA 02-5838 - Plan
Amendment & Zone Change from E-40 Exclusive Farm Use to Marginal Lands/18-04-
11, tax lots 300 and 304, 3101 Timberline Drive, Eugene. 113.7 acres. Owners; B. Ogle,
and M. Childs

Ms. Kirkham convened the meeting at 7 pm. She noted that the first item was deliberation only.
She noted that there was not a quorum and postponed the item until March 2, 2004.

Mr. Martorello raised concern that postponing the item for March 2 would overload that
evenings agenda.

Mr. Howe suggested that the deliberations could be held during the 5:30 work session. He
noted that the work session agenda was light for that evening. There was general consensus
among the commission.

IL PA - 01-5649
The applicant withdrew the application.

III. AMENDING LANE CODE 13.010 by adding definitions of “Legal Lot”, “Legal Lot
Determination”, and “Property Line Adjustment”, and adding Lane Code 13.020
regarding notice of legal lot determination.

Mr. Hopkins stated for the record that it was Lane Code 13.010 and 13.020 that would be
amended. He submitted an E-mail from Mike Evans into the record. He said the amendment
would require a final verification unless the lot was in the same configuration as when it was
created. He said the final verification would provide legal notice to neighbors and interested
parties as well as an opportunity for an appeal. The amendment would also allow the Director
to issue a final verification prior to submittal of a development application. Currently, only a
preliminary verification is issued.

Ms. Kirkham opened the public hearing.
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Jim Just, Goal One Coalition, said a legal lot determination could not be used to do a lot line
adjustment. He said if it were used for that purpose then it would not be according to State
land use law.

Mr. Just said because Lane County had no property line adjustment procedures it was required
to use the procedure outlined in ORS 92,193 allowed a local government to use procedures
other than the re-platting procedures outlined in ORS 92.180-185 if it adopted procedures that
met minimum statutory requirements. He said the reason they would not comply was that
there had never been an approved lot line adjustment recorded. He referred commissioners to
the written testimony from 1000 Friends of Oregon.

Norm Maxwell, 79550 Fire Road, said he had several lot line adjustments and commented that
it was not an orderly and well thought ocut plan. He stressed the importance of having a legal
lot verification at the time of sale of property. He said citizens needed to be able to know that
lots were legal.

Bob Ezell, 2852 Windgate Street, Eugene, questioned the minimum size of a legal Iot. He
surmised that the current practice of the County was contrary to the State process for
identifying a legal lot. He added that old county roads that only existed on record were being
used to divide properties into legal lots. He cited a ruling in Lincoln County that had stopped
the county from doing the same thing that Lane County was currently doing. He raised
concern that Lane Code was against Oregon Land Use laws.

Ann Davies, 433 West 10th Avenue, said the road dividing lots issue represented an important
part of the County process. She said she had been the attormey for the Lincoln County case. She
said it had been the practice in Lane County to have two legal lots divided by a road whether
the road only existed on record or not, She said this issue had not been addressed in the
proposed amendments.

Ms. Davies proposed wording that would provide that a final verification be done when a
parcel had been divided by a road. She said this suggested policy was supported by the cover
memo of the meeting packet. She also suggested using the term “unit of land” rather than
parcel or lot so the language would be clearer.

Ron Eber, Department of Land Conservation and Development, said he had been in
consultation with counties around the state on the same issue. He said a legal lot verification
process would be a good thing to do. He stressed the importance of being able to verify a legal
lot as soon as possible to avoid the complications of trying to get a final verification after the
property had been sold through multiple owners.

Regarding the definition of legal lot, Mr. Eber said the language in ORS 92.017 be put
somewhere in the language of Lane Code as a guideline for people to understand lots and
parcels.

Mr. Eber said Ms. Davies’ suggestion was a good one that would help verify lots or parcels. He
said the language suggested by staff for approval was good up to a point but stressed that most
counties went beyond just incorporating lot or parcel definitions and were more specific about
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partition ordinances or minimum lot sizes. He said this would provide people with more
information as to what kinds of lots or parcels would be recognized. He suggested looking at
Lynn or Benton County’s ordinances.

Mr. Eber said the road issue had been a continuing source of concern for the State. He said the
better the language was clarified in the ordinance the better citizens would be protected.

In response to a question from Ms. Kirkham regarding the definition of partitioned land, Mr.
Eber said the third item under the Lane Code definition that dealt with the issue of right-of-way
did not have the latest statutory language. He suggested adding statutory language from ORS
192.010(7)(d).

Mr. Hopkins noted that definition was not part of the amendment before the Planning
Commission that evening. He said only the definition of “legal lot,” “legal lot verification,” and
“property line adjustment” was included in the suggested amendment.

Robert Emmons, Land Watch Lane County, seconded Mr. Eber’s comments. He said he had
attended most of the task force meetings. He said the main focus of the task force had been to
see how the Land Management Division could better serve its customers.

Mr. Emmons cited Warf versus Coos County which sought to define a property line adjustment
and make such an action a land use decision. He said the case law was compelling that the
County should be doing the same thing. He said the present staff proposal did not deal with

that issue.

Laurie Segel, 120 West Broadway, submitted comments that she felt should be included in the
staff proposal. She said the proposed amendments did not go far enough to address the issues
raised during the public hearing.

Ms. Kirkham closed the public hearing and called for commission deliberation.

Mr. Becker questioned why the County would not require final determination to protect the
public.

Mr. Martorello suggested that there be an exception process for a final determination rather
than doing preliminary determinations.

In response to a question from Mr. Clemow regarding whether lot line adjustments were not
land use decisions, Mr. Hopkins said that was true because the County did not regulate lot line
adjustments.

In response to a question from Mr. Clemow regarding whether there could be lot line
adjustment prior to a legal lot defermination which could result in a lot not being legal, Mr.
Hopkins said there was nothing in the amendment to require an application for verification. He
said there was nothing in the amendment that would prevent creating an illegal lot. He said
nothing was being changed in the code excepting the provision of notice for a final verification.
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In response to a question from Mr. Clemow regarding why there was not a process to avoid
creating illegal lots, Planning Director Kent Howe said the specific direction from the Board of
Commissioners that legal lot verification be a land use decision when they resulted from
property line adjustments and the notification of those decisions be sent with opportunity for
appeal. He said that vote had been passed by the Land Management Task Force by a vote of
9:1. :

Mr. Howe reviewed the minutes of the Land Management Task Force showing where the
decision had taken place.

In response to a question from Ms. Kirkham regarding whether the task force had decided not
to make lot line adjustments a land use decision, Mr. Howe said the task force tried to get at the
root issue which was notice of property line adjustments that were allowing development to
occur on neighboring property. He noted that the task force could not agree on property line
adjustments but could agree on providing notice to adjacent or affected properties.

Mr. Martorelio noted that it was counter intuitive to do a lot line adjustment before a final legal
lot verification. He said there could be a lot of damage done to a development if the lot were
not found to be legal. He said he did not know how to rectify the situation in the context of the
proposed amendments.

Ms. Kirkham said she was uncomfortable with approving the amendments for that reason.

Mr. Becker reiterated his earlier question about requiring a final determination instead of
offering the option of a preliminary determination.

Mr. Clemow said the road issue and the question of making lot line adjustments a land use
decision were not addressed by the proposed amendments. He said he would vote to approve
the amendments with the strong recommendation that those two issues be addressed.

Mr. Carmichael, seconded by Mr. Clemow, moved to approve the
recommended amendments as presented by staff.
Mr. Martorello said he would vote in favor with the caveat that the language did not go far
enough and strongly suggested that there be further discussion on the matter of lots being
verified by roads on record.

The motion passed 3:2 with Ms. Kirkham and Mr. Becker voting in
opposition.

Mr. Martorello, seconded by Ms. Kirkham, moved to request the Board of
County Commissioners look at a work program to address the issues
identified during the public hearing and open the discussion with the
intent of adopting significant policy and code revisions that addressed
those problems. The motion passed unanimously.

The meeting adjourned at 8:15.
{Recorded by Joe Sams)
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Written Comments Regarding Ordinance #7-04
All items were submitted between December 1, 2003 and February 28, 2004

Name Date of Document Type
Mike Evans January 2, 2004 Email
Steve Cornacchia January 5, 2004 Email
Laurie Segel, 1000 Friends of Oregon & .
Bob Emmeons, LandWatch Lane County January 16, 2004 Email
Eben Fodor January 19, 2004 Email
Larry Olson January 26, 2004 Email
Anne C. Davies February 6, 2004 Email
K. Robert Ezell February 6, 2004 Email
Email {revised and

K. Robert Ezell February 6, 2004 resubmitted)
Mike Evans February 17, 2004 Email
December 31, 2003 Email
Norm Maxwell January 8, 2004 Email
January 9, 2004 Email
January 13, 2004 Email
January 20, 2004 Email
January 23, 2004 Email
January 27, 2004 Email

March 9, 2000

Submitted document

March 20, 2000

Submitted document

May 16, 2000

Submitted document

December 2, 2002

Submitted document

January 5, 2004

Submitted document

January 25, 2003

Submitted document
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From: Mike Evans [landplancon@comcast.net]
Sent: Friday, January 02, 2004 9:35 AM

To: HOPKINS Steve P

Subject: Re: legal lot notification

Steve, the amendment dealing with notification looks good to me - Thanks
Mike
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From: Steve Cornacchia [scornacchia@hershnerhunter.com]
Sent: Monday, January 05, 2004 10:56 AM

To: Steve. HOPKINS@co.lane.or.us

Subject: Re: legal lot notification

Thanks Steve. Justa thought: Shouldn't the definition of "Legal Lot Determination” be ". . . in
conformance with the Lane Code or other applicable law." I am thinking of the lots created
prior to any Lane Code treatment of subdivisions, partitions, etc. Or maybe "and/or" ?

Steve
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From: Lauri Segel [lauri@friends.org]
Sent: Friday, January 16, 2004 4:24 PM
To: HOPKINS Steve P

Cc: hopsbran@aol.com

Subject: RE: legal lot notification

Please include the attached comments on 'legal lot notification' into the record for review by the
Planning Commissioners in preparation for the February 17 public hearing on this topic-

Please confirm receipt of these comments.

Thank you for your help.

Lauri Segel

Lane County Planning Advocate
1000 Friends of Oregon

120 West Broadway

Eugene OR 97401

phone: 541 431 7059
fax: 541 4317078
email: lauri@friends.org

The things you cherish today about a life lived in Oregon—

* vibrant communities

* productive farm and forest lands

* protected coastal and natural areas

— can be a part of the legacy you leave for future generations

Join 1000 Friends of Oregon online:
www.friends.org/support

January 16, 2004

Steve Hopkins, Planner

Lane County Land Management
125 East 8t Street

Eugene, OR 97401

RE: Draft for legal lot notification

Mr. Hopkins:
These comments are being submitted on behalf of 1000 Friends of Oregon and LandWatch Lane
County.

Your memo of December 30 contains a draft proposal to require notification of legal lot
determinations in certain circumstances. The proposal is comprised of three new definitions and one
new section of code. 1000 Friends of Oregon and Landwatch Lane County are concerned that the
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draft definitions and code section are unclear or inadequate, and that this proposal as drafted fails to
meet requirements of statutes and of case law pertaining to lot-line adjustments.

1. Comments on draft language
a. 13.010 Definitions. Legal Lot.
The draft proposal defines “Legal Lot” as:

“ A lawfully created lot or parcel. A lot or parcel lawfully created shall remain a discrete lot or parcel,
unless the lot or parcel lines are changed or vacated or the lot or parcel is further divided as provided
by law.”

This draft definition states that a lawfully created lot or parcel will cease to be a discrete lot or parcel
if the property lines are changed or the lot or parcel is divided. This cannot be what is intended, that
a lot or parcel ceases to be “discrete” if it is lawfully altered. The Coalition suggests:

“ A lawfully created lot or parcel. A lot or parcel lawfully created shall remain a discrete lot or parcel
unless the lot or parcel lines are vacated and the lot or parcel is combined with another lawfully
created lot or parcel. A lot or parcel shall remain a legal lot if property lines are changed or the lot or
parcel further divided as provided by law.”

b. 13.020 Legal Lot Determinations.
The draft proposal defines “Legal Lot Determination” as:

“A legal lot determination By the Director is considered final when it is made and noticed pursuant
to LC 14.100 and shall occur when:

1. An application is submitted pursuant to LC 14.050 for a legal lot determination on a lot or parcel
resulting from a property line adjustment; or

2. If notice is requested by the property owner for any legal lot determination, upon submitting an
application pursuant to LC 14.050.”

The draft language “[a] legal lot determination . . . is considered final when it is made and noticed”
does not comply with ORS 215.416(11}(a)(C), which requires that a decision not become final until
the period for filing a local appeal has expired.

The meaning of subsection 2 is not clear. It may be that what is intended in subsections 1 and 2 is
that a legal lot determination requires the filing of an application, whatever the reason for the legal
lot determination. The Coalition suggests:

“ A legal lot determination is a land use decision made by the Director pursuant to LC 14.100.
“1. A property owner may file an application for a legal lot determination pursuant to LC 14.050.

“2. A legal lot determination by the Director is considered final when the period for filing an appeal
has expired.”

2 The draft proposal fails to satisfactorily address legal requirements for lot-line adjustment
procedures.

State law requires that local governments institute procedures for adjusting property lines. If a local
government fails to adopt property line adjustment procedures that meet statutory requirements, the
local government is required to use the replatting procedures of ORS 92.180 and 92.185.

ORS 92.190 provides, in relevant part:
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“(3) The governing body of a city or county may use procedures other than replatting procedures in
ORS 92.180 and 92.185 to adjust property lines as described in ORS 92.010(11), as long as those
procedures include the recording, with the county clerk, of conveyances conforming to the approved
property line adfustment as surveyed in accordance with ORS 92.060(7).” (Emphasis added.)

Thus a local government’s procedures must include an approval process, which necessarily includes
a review and decision-making process. Case law has established that a lot-line adjustment is a land
use decision requiring a land-use decision-making process, including notice to nearby property
owners. Warf v. Coos County, __ Or LUBA _ (LUBA No. 2002-087, January 7, 2002).

The process envisioned by the draft proposal is inadequate because it fails to establish a property line
adjustment process that meets the statutory requirements. ORS 92,190 requires that procedures
include 1) the recording of deeds reflecting 2) an approved property line adjustment. In the legal lot
determination process, no “approved property line adjustment” is ever recorded; the property line
adjustment is approved only after the recording of the adjustment. The legal lof determination
process therefore does not meet the requirements of ORS 92.190 and cannot serve as a property line
adjustment process or as a process to recognize and approve previously executed property line
adjustments.

Lane County has no procedures for property line adjustments. Therefore Lane County is currently
required to use the replatting procedures of ORS 92.180 and ORS 92.185 to accomplish and approve
property line adjustments.

The draft proposal should be amended to specifically include property line adjustment procedures
consistent with ORS 92.180 and 92.185 or, alternatively, with ORS 92.190.

Thank you for consideration of these comments.

Lauri Segel
Lane County Planning Advocate, 1000 Friends of Oregon

Bob Emmons
President, LandWatch Lane County
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From: Eben Fodor [fodor@efn.org]

Sent: Monday, January 19, 2004 11:29 AM

To: Steve. HOPKINS@co.lane.or.us

Subject: Comments on Proposed Legal Lot Notification

Categories: NoHTML
To: Steve Hopkins

The proposed definitions for Legal Lot and Legal Lot Determination are both circular. As such,
they are not helpful. They should either state criteria for a legal lot or should reference the
applicable criteria in Lane Code.

Eben Fodor

Eben Fodor

Fodor & Associates

Community Planning Consulting
394 East 32nd Ave

Eugene, OR 97405

541-345-8246

www.Fodorand Associates.com
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From: Larry Olson [larry@olsonandmorris.com]}
Sent: Monday, January 26, 2004 8:22 AM

To: HOPKINS Steve P

Subject: Re: legal lot notification

Steve: Thanks for sending the information on Legal Lot Notification. I think this goes along
with the earlier recommendation oof the task force. I'm not sure, but I don't see anything in the
proposal which makes it a Land Use Decision, subject to appeal. At present there is no method
to appeal a decision made by staff. Is this something that we can expect in the future?

Thanks again for the information.

Larry Olson

February 6, 2004
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From: Anne C. Davies [acdavies@qwest.net]

Sent: Friday, February 06, 2004 11:43 AM

To: steve.hopkins@co.lane.or.us

Subject: February 17 planning commission meeting

Dear Steve:

I am assisting Norm Maxwell in tracking the work the county is doing on
the property line adjustment procedures. As you may be aware, he is also
concemed with the county's policy regarding the division of properties by
an intersecting road, and has requested that that issue be included in the
county's considerations. Please include this e-mail as a written comment,
and add my name to any notice list that you may have on this matter.

Can you please e-mail me a copy of the February 17th Agenda? Also, is
this to be a public hearing where an opportunity for public testimony is
provided? Thank you.

Sincerely,

Anne C, Davies
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From: Lapinebsezell@aol.com

Sent: Friday, February 06, 2004 1:58 AM
To: steve hopkins@co.lane.or.us

Cc: Lapinebsezell@aol.com

Subject:  {no subject)

Categories: NoHTML
February 6, 2004

To Steve Hopkins
Lane County Planner

RE: Legal lot verifications

Iunderstand that you are delegated to receive input from the public regarding legal lot
verifications and set up policy meetings for future legal lot processing.

The first item on my list of concern regarding legal lot verification by Planning staff is the
approval of legal lots of an area size that will not support a home. That is there is not enough
area for a well, house and septic drain field.

I am familiar with a recent approval planning staff for Derek Jeros off of Fox Hollow Road that
would not have a useable area of a garage after setbacks were applied!

The legal bases of a legal lot was that they would support a building permit prior to the time of
the adopted county wide zoning plan. So there needs to be acceptable area for a legal lot.
Otherwise any size of area of perhaps 10 square feet could be a legal lot if area large enough to
support building a home is not the standard.

Next, planning staff have approved legal lot verifications for a property where a public road
crosses the property. Where there was a tract of land with a county road easement established,
for example in 1905, the Planning staff would approve that the road now created two legal lots.
One legal lot was approved on each side of the road.

This action is in conflict with Oregon Subdivision control law as illustrated in part of a letter to
the Board of Commissioners I recently wrote to them, as follows:

(1) County Planning staff, without doubt, are aware of the recent land use actions
surrounding Fire Road that contains information where Lincoln County, just like Lane
County, had a codified process to recognize legal lots. The problem comes when Lincoln
County applied that process to allow a public road to divide property and to create legal
lots on each side of the road!

One has only to read the contents of a Commission Enforcement Order letter dated
February 9, 1999 from the Oregon Department of Land Conservation and Development
to the Director of Lincoln County Planning Division. The letter provides that “Lincoln
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County routinely regards a parcel that is divided by a public road as two legal parcels
and discrete parcels. ...The petitioner and the department asserted that this practice is
unlawful since ORS 92.010(7) (d) clearly provides that “any property divided by sale or
grant of property for state highway, county road, city street or other right of way
purposes shall continue to be considered a single unit of land,,,” Please see Attachment
“H” pages 1 -5 for the letter from DLCD. “

Also, I wrote in the same letter :

“(2) In the same Lane County Planning land use action file along Fire Road is a similar
decision by Lane County Hearing Official like DLCD against Lincoln County. County
Hearing Official Gary Darnielle provided a decision to Lane County Planning
Department regarding the same issue of whether a county road divides a property into
two legal lots dated March 9, 2000. His decision, regarding the legal lot issue, is within a
comprehensive 2 %2 page letter dated March 9 that clearly concludes that the county road
does not divide property and does not create legal lots. “

I urge you to review the letter as noted by the county’s Land Use Hearings Official. It is in the
Fire Road File.

I am also supportive of the two motions by Mike Evans as a member of the LMD Task Force for
the LMD Division. Briefly, Mr. Evans motions elevate approved legal lot determinations similar
to any land use action that requires public notice,

I urge you to set new standards for minimum size of legal lots and immediately stop approval
of legal lots on each side of a public or county road created by an easement.

Thanks you. I wish I could provide you with a more detailed letter but I just found out today
that Friday is the last day for input from the public.

K. Robert Ezell (retired County surveyor)
2852 Wingate St
Eugene, Or.
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From: Lapinebsezell@aol.com

Sent: Friday, February 06, 2004 1:00 PM
To: Steve. HOPKINS@co.lane.or.us
Subject: Re: legal lots

Categories: NoHTML

Steve, thanks for your attention to my letter to you regarding legal lots and concern of some
past actions by county planning staff as noted.

In reading my letter sent to you early this morning I left out that very small area size of so
called "legal lots" approved by planning staff were then property line adjusted.

Please forward the amended letter I am sending to you to the agency set up to review legal lots.
Thanks Bob

February 6, 2004

To Steve Hopkins
Lane County Planner

RE: Legal lot verifications (amended Feb 6 1:00 pm)

I understand that you are delegated to receive input from the public regarding legal lot
verifications and set up policy meetings for future legal lot processing.

The first item on my list of concern regarding legal lot verification by Planning staff is the
approval of legal lots of an area size that will not support a home. That is there is not enough
area for a well, house and septic drain field.

I am familiar with a recent approval planning staff for Derek Jeros off of Fox Hollow Road that
would not have a useable area of a garage after setbacks were applied! This very small triangle
snippet of land was approved as a legal lot and was then “property line adjusted to a twenty
acres parcel of land! So it demonstrates that county planning staff will approve any size area of
land as a legal lot if it has a deed that shows it existed . I believe this is not by legal terms a legal
lot. If it is then any size area of a land that can be shown it was created by some deed that did
not violate land use at the time of creation would be a legal lot according to county planning
staff past actions!

The legal bases of a legal lIot was that they would support a building permit prior to the time of
the adopted county wide zoning plan. So there needs to be acceptable area for a legal lot.
Otherwise any size of area of perhaps 10 square feet could be a legal lot if area large enough to
support building a home is not the standard.

Next, planning staff have approved legal lot verifications for a property where a public road
crosses the property. Where there was a tract of land with a county road easement established,
for example in 1905, the Planning staff would approve that the road now created two legal
lots. One legal lot was approved on each side of the road.

This action is in conflict with Oregon Subdivision control law as illustrated in part of a letter to
the Board of Commissioners I recently wrote to them, as follows:

ATTACHMENT 7
Page 11



ATTACHMENT 7

“(1) County Planning staff, without doubt, are aware of the recent land use actions
surrounding Fire Road that contains information where Lincoln County, just like Lane
County, had a codified process to recognize legal lots. The problem comes when Lincoln
County applied that process to allow a public road to divide property and to create legal
lots on each side of the road!

One has only to read the contents of a Commission Enforcement Order letter dated
February 9, 1999 from the Oregon Department of Land Conservation and Development
to the Director of Lincoln County Planning Division. The letter provides that “Lincoin
County routinely regards a parcel that is divided by a public road as two legal parcels
and discrete parcels. ... The petitioner and the department asserted that this practice is
unlawful since ORS 92.010(7) (d) clearly provides that “any property divided by sale or
grant of property for state highway, county road, city street or other right of way
purposes shall continue to be considered a single unit of land,,,” Please see Attachment
“H" pages 1 -5 for the letter from DLCD. “

Also, I wrote in the same letter :
“(2) In the same Lane County Planning land use action file along Fire Road is a similar
decision by Lane County Hearing Official like DLCD against Lincoln County. County
Hearing Official Gary Darnielle provided a decision to Lane County Planning
Department regarding the same issue of whether a county road divides a property into
two legal lots dated March 9, 2000. His decision, regarding the legal lot issue, is within a
comprehensive 2 ¥ page letter dated March 9 that clearly concludes that the county road
does not divide property and does not create legal lots. “

I urge you to review the letter as noted by the county’s Land Use Hearings Official. It is in the

Fire Road File.

[ am also supportive of the two motions by Mike Evans as a member of the LMD Task Force for
the LMD Division. Briefly, Mr. Evans motions elevate approved legal lot determinations
similar to any land use action that requires public notice.

I urge you to set new standards for minimum size of legal lots and immediately stop approval
of legal lots on each side of a public or county road created by an easement.

Thanks you. I wish I could provide you with a more detailed letter but I just found out today
that Friday is the last day for input from the public.

K. Robert Ezell (retired County surveyor)
2852 Wingate St
Eugene, Or.
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LAND PLANNING CONSULTANTS
1071 HARLOW ROAD
SPRINGFIELD OR 97477

Phone 541-726-8523

Date: February 17, 2004

To Steve Hopkins

From: Mike Evans, Land Planning Consultants

RE: Consideration of proposed code revisions for property line adjustments

I will not be able to attend the meeting tonight but would like to forward some brief comments for the
Planning Commission’s consideration. | support the code amendments as proposed.

| was a member of the LMD Task Force that recommended that the Board adopt code amendments to
make property line adjustments a land use decision.

This issue occupied a considerable amount of the task force time. Some members were reluctant to have
the County adopt additional reguiations which would require more time for approvals and cost landowners
more money. Other members felt strongly that property line adjustments were land use decisions that
should be noticed to adjacent neighbors.

Uitimately, the large majority if not all of the task force members agreed to forward a recommendation to
the Board to provide notice for property line adjustments and to allow landowners to have notice provided
for any legal lot determination at the option of the property owner.

Our recommendation was to keep the code revisions simple for the single purpose of providing notice to
the neighbors of property line adjustments and providing opportunity for public input.

| have shared this issue with other consultants and attorneys who are generally agreeable to the code
revisions so long as they are limited to those currently proposed. | plan to provide testimony at the Board
of Commissioners hearing on this matter.
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From: Norm_Maxwell@or.blm.gov

Sent: Wednesday, December 31, 2003 12:14 PM
To: steve.hopkins@co.lane.or.us

Subject: Legal Lot/ Lot Line adjustment

Steve, Thank you for sending me the draft on legal lot determination. I think we need to focus
on the Lane County lot line adjustment as the problem. The legal lot determination is more like
a symptom. The definition of a lot line adjustment printed in the draft is pretty straightforward
and obvious but we have still had all sorts of creativity when it comes to a LC lot line
adjustment. Please include this as input.

More WILL follow. Thank you, N

As the new year begins, it is time for the five Lane County commissioners to implement the
recommendations of the LC Land Management Division Task Force that were formulated in 02
& 03,

The LMD Task Force was composed of more than a dozen city & county agency officials,
developers, realtors & their consultants, as well as private citizens who attended the 13
meetings of the TF.

The #1 recommendation of the task force was to make the Lane County lot line adjustment
an official land use decision, subject to notice to, and challenge from impacted adjacent land
OwWTers.

The Lane County Ilot line adjustment has long been abused as a tool to create multiple
buildable lots out of one in our rural lands. State law defines a lot line adjustment as "the
movement of a (as in one) boundary line, common between two properties." County land use
policy may not be less restrictive than Oregon land use law.

There have been two recent major legal opinions rendered concerning lot line adjustments
that clearly indicate that Lane policy is in error as to lot line adjustments. One by the state Land
Use Board of Appeals (Warf v Coos County) which makes it clear that a lot line adjustment
process moves ONE line at a time and notifies adjacent land owners, and the second by
Oregon's Court of Appeals (Hammer v Clackamas County) which amplifies the LUBA opinion
and involves the county surveyor signing off on the Iot line adjustment as well. I am no lawyer
but you can look these cases up on the Oregon LUBA and Court of Appeals web pages and
decide for yourself.

The Lane County lot line adjustment is currently an amorphous process that can secretly
move a tax lot to where no part of its new position touches any part of its original location. The
LLA can simultaneously shrink the lot below existing zoning and is often used to cut off an
existing house from the original acreage so a developer can sell the house on a substandard lot
and create more building sites on the remaining land.

Surrounding land owners are not currently informed of these lot line adjustments. If you
should somehow discover one next door, our Land Management Division will inform you that
the process is "preliminary" and can't be challenged. The next stage is "final" and that can't be
challenged either. The LMD can and has provided a county staff lawyer to defend the
developer's agenda at no charge to the developer.

I personally took on what I considered an illegal development next door to me that involved
two Lane County iot line adjustments. Not only did the two "adjustments" clearly violate state
law, they even violated Lane land use policy. At the Land Use Board of Appeals, the combined

ATTACHMENT 7
Page 14



ATTACHMENT 7

lawyers of the developer and the county maintained that the fact that I hadn't discovered
unnoticed (as in unannounced) land use moves in time as a valid argument. [ was amazed that
the LUBA panel of three unanimously bought this and other specious reasoning and found for
the developer and county.

Oregon's Court of Appeals reversed LUBA's opinion on the first of seven highly questionable
aspects in Maxwell v Lane County and remanded it to LUBA who promptly hot potatoed it
back to the Lane County hearings official who originally denied and then blessed it. The
developer, Lane County and myself all requested the three C of A judges to render opinions
on the remaining half dozen issues in Maxwell v Lane County & Developer but they declined to
do so.

If we had continued to take one element at a time of Maxwell through the legal system, it
could have taken decades and cost me hundreds of thousands of dollars to prosecute. Since I
was now in a position of strength, I was able to negotiate with the developer and he reverted
the zoning of his holdings back to the original 10 acre minimum and eliminated the worst lot
line adjustment so that the lot in question grew from two acres to its original 12 acre
configuration.

This aforementioned lot line adjustment was so shaky that the developer tried to insert an
intermediate lot line adjustment into the records after he no longer owned the property. Our
LMD helped him do it.

The young couple who bought the place refused him permission to tinker with the lines and
deed but he did it anyway without telling them. This is hard to believe but [ can provide
documentation of this if anybody wants to see it.

The point is that Lane County's Land Management Division needs to get in compliance with
Oregon land use law. Lane County doesn't have different traffic or drug enforcement "policies”
than Oregon. Why then are our land use policies so completely alien to state law? I call upon
our Board of County Commissioners to do the right thing and implement a new lot line
adjustment policy that defines a lot line adjustment as the movement of ONE common
boundary line between two tax lots, subject to notice to, and challenge from adjacent land
owners and requiring the signature of the county surveyor.

Norm Maxwell
79550 Fire Road 97451
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From: Norm_Maxwell@or.blm.gov

Sent: Thursday, January 08, 2004 11:44 AM

To: kenthowe@co.lane.or.us; Steve.hopkins@co.lane.or.us;
don.hampton@co.lane.or.us

Subject: legal lot ver/lot line adjust

Kent, Upon studying the Draft for Legal Lot Notification, I think we can agree that it should
work as long as we adhere strictly to the included definition to Property Line Adjustment: "The
relocation of a common property line between two abutting properties.”

Obviously, an average person of reasonable intelligence would assume that we are talking
about a (one) straight line—the shortest distance between two points. Of course it is obvious
that the recent Oregon LUBA and Court of Appeals opinions of Warf v Coos County &
Hammer v Clackamas County need to be incorporated into the Lane County lot line adjustment
process.

1 am not a lawyer but from what I understand of the Warf opinion by LUBA it is clear to me
that a property line adjustment moves ONE line at a time and makes it an official land use
decision— as such noticed to, and subject to challenge from, surrounding land owners. The very
same three LUBA panelists who heard Maxwell v Lane County & Gorham and blessed the two

extremely irregular LC "lot line adjustments" involved in the attempted rezone at the end of Fire
Road, completely changed their perspective from Maxwell to Warf.

I remind you that the "property line adjustments” used at the end of Fire Road were so bad
that the developer actually inserted an after the fact intermediate property line adjustment on
one of the lots after he NO LONGER owned it and against the expressed wishes of the Bryants
to whom he has sold the 2 acre remains of the 12 acre original lot. This in 10 acre zoning no less.

Hammer v Clackamas County, to me, amplifies Warf and includes the county surveyor
signing off on the proposed "property line adjustment." [ hope that we can include these
elements into Lane County's interpretation of the property line adjustment. It is clear to my
mind that we need to absolutely clarify the property line adjustment before we can successfully

make the legal lot verification a land use decision, subject to notice to, and challenge from,
citizens of Lane County.

Then, too, we need to ensure that noticing happens automatically to surrounding land
owners and is not dependent on the surrounding lot owners applying for the information. The
resulting legal lot verification/ property line adjustments need to be able to withstand the

hard light of day on their own and comply with Oregon land use law. Please respond and tell
me if I grasp the LMD's intention on this correctly.

Steve, please file this under input for the Bof CCs et al to examine.
Norm Maxwell
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From: Norm_Maxweli@or.blm.gov

Sent: Friday, January 09, 2004 7:40 AM

To: Steve.hopkins@co.lane.or.us

Subject: Fw: LMD TF recommendation re lot line adj

Hi Steve,

I think what we should be after is an official process for lot-line adjustments; recording a deed
at the county recorder would no longer be sufficient. This would eliminate later questions
concerning the propriety of any lot-line adjustment. I don't think the draft language is very
clear. It seems to say that a lot or parcel will cease to be a discrete lot or parcel if a legal lot line
adjustment is made, which is nonsensical. I think it would be a very good thing for a lot or
parcel to not be recognized as a legal lot or parcel if an illegal Iot line adjustment was made. But
the language should clearly say so.

Legal Lot. A lawfully created lot or parcel. A lot or parcel lawfully created shall remain a
discrete lot or parcel, unless the lot or parcel lines are changed or vacated or the lot or parcel is
further divided as provided by law.

Does this mean a lawfully created lot or parcel is no longer a lawfully created parcel if a lot line
is adjusted as provided by law, but remain a discrete lot or parcel? Does it cease to remain a
discrete lot or parcel if a Iot line is adjusted as provided by law, legal or otherwise?

Please file this with the other input for the county commissioners et al,
Norm
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From: Norm_Maxwell@or.bim.gov

Sent: Tuesday, January 20, 2004 9:53 AM

To: steve.hopkins@co.lane.or.us

Subject: lot line adjustment/legal lot verification

Steve, I have a wonderful idea! When it comes time for planning and the Board of CCs &
Planning to hammer out a solution to the Lane Co lot line adjustment/legal lot verification
problem, let's use the current WW Jackson Road mess as practical application! It contains lot
line adjustment problems, legal lot verification problems & the tired old "road dividing

tax lots into two" problem. It would cease to be hypothetical and the Jackson Road problem
will have to be fixed anyway. Please submit this in the LMD TF implementation comments file.
Norm

From: Norm_Maxwell@or.blm.gov

Sent: Friday, January 23, 2004 8:01 AM

To: kent.howe@co.lane.or.us; steve.hopkins@co.lane.or.us
Cc: bobby.green@co.lane.or.us; bill. dwyer@co.lane.or.us;
peter.sorenson@co.lane.or.us; anna.morrison@co.lane.or.us;
don.hampton@co.lane.or.us

Subject: LMD TF notification.

Kent, Cheryl Neu was not the only member of the LMD TF who was left out of the loop as to
notification of the draft lot line adjustment/legal lot ver draft. I haven't yet heard from Larry
Olson yet but I didn't see his name at the head of the list either. Clearly we need to extend the
input time after making sure everybody on the TF gets a chance to examine the draft. On a
different note, regarding our chat yesterday, I examined Gary Darnielle's "reconsidered"
decision on the Fire Road story and as near as I can tell (it is not written in plain English) he
doesn't revoke his earlier decision against road dividing one lot into two—rather he insulates the
FR instance from "collateral attack." Looking at the definition of collateral attack appended to
Mr Ezell's impressive opus:

Collateral Attack. With respect to a judicial proceeding, an attempt to avoid, defeat or evade
it, or deny its force and effect, in some incidental proceeding not provided by law for the
express purpose of attacking it......... (more follows)

I plan to talk to Anne Davies about this. Anne was not only the original lawyer on the Fire
Road case, but she participated in the 99 Lincoln County enforcement action thing cited by Mr
Ezell. Ithink we need to include the road dividing tax lots system in the upcoming CC work
session with legal ot verification & lot line adjustment. Norm
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From: Norm_Maxwell@or.blm.gov

Sent: Tuesday, January 27, 2004 3:18 PM

To: steve.hopkins@co.lane.or.us

Ce: don.hampton@co.lane.or.us; anna.morrison@co.lane.or.us;
peter.sorenson@co.lane.or.us; bill. dwyer@co.lane.or.us;
bobby.green@co.lane.or.us

Subject: LC Iot line adjustment

Steve, Please file this in the LMD TF input for the BofCC work session on 17 FEB (4.

Another aspect of the Lane County "lot line adjustment” that needs to be ironed out is the
practice of "legal lots" shrinking to any size desired by the developer. At Fire Road, I had
watched one shrink from 12 acres in RR-10 zoning to 2 acres. This was such a bad job that the
developer attempted to reach back in history and insert an intermediate LLA to make it all
better even though he no longer owned the land. This one is in the LMD TF rec file. The LMD
had no business letting that one out of the basement. When a developer starts with a
“substandard" lot (say a 7 acre lot in RR-10 zoning). In Lane County this is a license to shrink
the lot to any size desired by the developer. There was one that was moved (out Fall Creek
way) so that NO part of the lots new, improved position touched any part of its original location
and the lot was shrunk to 20 feet by 20 feet. This was a temporary ploy until the developer
weathered the opposition and then moved and expanded the lot to its desired specifications. I
recommend that NO SUBSTANDARD LOT BE ALLOWED TO SHRINK ANY SMALLER
THAN IT ALREADY IS.

Norm Maxwell
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March 9, 2000

Mr. Kent Howe, Director :
Lane County Land Management Division
Public Service Building
- 125E. 8th Ave.
Eugene, OR 97401

Dear Mr. Howe:

Please find the attached Lane County Hearings Official’s decision denying the Gorham request -
(PA 98-1633) for the rezoning of tax lot 905, assessor’s map 20-05-22 from RR-10 to RR-5.

Sincerely,

L. ielle
Lane Zounty Hearings Official
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LANE COUNTY HEARINGS OFFICIAL
REQUEST FOR THE REZONING OF TAX LOT 905,
ASSESSOR’S MAP 20-05-22, FROM RR-10 TO RR-5

Application Summary

Dann Gorham, 4092 Hamshire Lane, Eugene, OR 97404. Tax Lot 905, Assessor’s map 20-05-
22. Request to rezone the property from Rural Residential 10 (RR-10) to Rural Residential 5

" (RR-5). :

Parties of Record

Kelly & Roger Booth Barbara & John Robinson .-
Norman Maxwell _ Darin Gorham

Daie Riddle Ron & Maria Norton

Caroline Lapegre Anne Davies

Kevin & Lyn Kelley Brent Reed

Larry Reed Steve Cormachia

Doug Polzinske _ Dr. Curtin Mitchell

Sandi Maxwell Craig & Cindy Roya

Barbara Dare

Application History

Hearing Date: ~ January 27, 2000 ,
E (Record Held Open Until February 7,.2000)

Decision Date:. March 9, 2000

Appeal Deadline -

An appeal must be filed on or before March 20, 2000, using the appeal form that accompanies
this decision. The appeal will be considered by the Lane County Board of Commissioners

Statement of Criteria

OAR 660-04-018(2) :
Lane County Rural Comprehensive Plan
Lane Code 16.003 o
Lane Code 16.252



BEFORE THE HEARINGS OFFICIAL OF LANE COUNTY, OREGON

Final Order in PA 98-1633
Denying a Rezoning From RR-10 to RR-5

The Lane County Hearings Official finds as follows:

1. The following application for a change of zone was accepted by the Lane County Land
Management Division on December 20, 1999:

Darin Gorham (PA 98-1633)
Tax lot 905, assessor’s map 20-05-22 Plot 260B
Request for a change in zoning from RR-10to RR-5

2. The application was initiated and submitted in accordance with Lane Code 14. 050. Tlmely
and sufficient notice of the zone change hearings under Chapter 14 of the Lanc Code has

been provided.
3. On January 27, 2000 a public hearing on the zone change request was held. The planning

department staff notes and recommendation together with the testimony and submittals of
persons testifying at the hearing have been considered and are a part of the rccord of this

proceeding.

4. Further consideration has been given to and administrative notice taken of the provisions of
the Lane County Rural Comprehensive Plan and all applicable special purpose/functional
plans, planning related policies and refinement plans. .

5. On the basis of this record, the requested zone change was found to be inconsistent with the
applicable criteria set forth in the Lane County Rural Comprehensive Plan, Lane County
Board of Commissioner Order 88-2-10-14 and sections 16.231 and 16.252 of the Lane

Code. This general finding is supported by the specific findings of fact and t.he conclusions
of law set out in Exhibit A, adopted March 9, 2000, to this order.

NOW, THEREFORE, based upon the above findings and the record in this proceeding, IT IS,
HEREBY ORDERED THAT:

The application for rezoning is DENIED.
Denial dated this 9th day of March, 2000.

‘This action will become final and effective on the 10th day following the approval date above.

G&5 L. Ddrnielle
Lane nty Hearings Official




PA 98-1633
March 9, 2000
Page20f 18

Findings of Fact

1.

The property subject to this application, hereinafter referred to as the “subject property,”
is located about 20 miles south of Eugene and 3.5 miles west of the Community of
Lorane. The subject property is composed of two lots; one located north of Fire Road that
is 13.66 acres in size and one located south of Fire Road that is 18+ acres in size (31.68
total acres). These lots have received legal lot determinations by Lane County,
respectively, through PA 99-6015, July 23, 1999; and through PA 996352, December 8,
1999. The subject property can also be referred to as tax lot 905(A&B), assessor’s map
20-05-22. There are no dwellings on the subject property but it is occupied by a bam
and a shop.

The subject property is designated Rural Residential in the Lane County Rural
Comprehensive Plan and is currently zoned RR-10 (Rural Residential, 10 acre minimum
parcel size) consistent with that designation. It is located within a “developed and
committed” exception area (Exception Area 260B). This exception area is not contiguous
to any other homogeneous residential exception area. Exception Area 260B is comprised
of 103.5 acres within either 13 or 14 legal lots zoned RR—10. If the subject property is
considered to be two legal lots, the average parcel size for the exception area would be

* 7.39 acres. The applicant proposes that the parcels comprising this exception area are as
* follows:

LOT# TAX MAP/TAXLOT ACREAGE PROPERTY OWNER

1 20-05-22/601 . 2.00 MARK GORHAM
' - 87900 HUSTON RD
_ VENETA OR. 97487
2 20-05-22/700" 2.49 NORMAN L MAXWELL
P.0. BOX 99
LORANE OR. 97451
3 20-05-22/300 0.50 BARBARA A DARE
79604 FIRE RD -
LORANE OR. 97451
4 20-05-22/900 2.00 EUGENE HUMPHREYS
PA-98-1353 P.O. BOX 69 .
LORANE OR. 97451
5 20-05-22/901 A% 10.36 BRUCE J MALCOLM
PA 98-5447 79555 FIRE RD
LORANE OR. 97451

" Only the 2.49 =cres locatéd south of the Chainbers logging railroad arc zoi.;d RR-1G and are counted within this

exception arca.



‘PA 98-1633
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6 20-05-22/901B° 13.00 BRUCE J MALCOLM
PA 98-5447 ' 79555 FIRE RD
LORANE OR. 97451
7 20-05-22/903 5.01 RONALD C NORTON
79567 FIRE RD ,
LORANE OR. 97451
8 20-05-22/904 9.99 JOHN J ROBINSON
79516 FIRE RD '
LORANE OR. 97451
9 20-05-22/905A* . 18.02 ° | DARIN GORHAM
PA 98-1353 ' 4092 HAMSHIRE LN
SUBJECT SITE _ EUGENE OR. 97404 - -
(SOUTH) :
10 20-05-22/905B° 13.66 | DARIN GORHAM
PA 99-5417 _ 4092 HAMSHIRE LN
SUBJECT SITE ' EUGENE OR. 97404
(NORTH) - |
11 20-05-22/906 484 - | WYATTD. & AM.
' LEDBETTER
79514 FIRE RD
‘ LORANE OR. 97451
12 20-05-22/907 734 | MICHAEL DRESSER
79543 FIRE RD
: LORANE OR. 97451
13 20-05-22/908 4.29 DOUGLAS PALZINSKI
79541 FIRE RD
| LORANE OR. 97451
14 20-05-22/1100 10.00 - | EDWARD WHITE
79563 FIRE RD
LORANE OR. 97451
: Pamunned subscquent to the establishment of the 2xception area through P4 98-5447.
? Partitioned subsequent to the establishment of the exception arca through PA 98-5447.
* Tax lot 905 is consir-red by the applicant ¢ be comorisad 1w two separate ler =* Luis duc (5 its bifurcativu by Fire

Road.
5 Ibid.
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The subject property is bordered on west and north by properties zoned Impacted Forest
Lands (F-2). Properties to the south and southwest zoned F-1 (Non-Impacted Forest).
Properties to the east are zoned RR—10.

* More specifically, to the north of the subject parcel is Chambers Logging Rail Road (tax
lot #1400) which follows the Siuslaw River. Further to the north is tax lot #600, which is a
19.65-acre site zoned F-2 and occupied with one single family dwelling. This tax lot is
sandwiched between tax lot #1400 and Siuslaw River Road. To the east of the subject
property are tax lots *#601, #900, #904 and #906. These lots are all developed Rural
Residential sites, each having one single family dwelling, and are 2.00 acres, 2.00 acres,
9.99 acres and 4.84 acres in size, respectively. ‘

Tax lot #1101, zoned F-1, is located to the south of the subject property. This parcel has no
development on it's on its steep 270 acres. To the west of the subject property are tax lots
#500 and #501 (assessor’s map 20-05-21) These tax Iots are zoned F-2 and border the
Stuslaw River. Tax Lot #500 is 20 acres in size and has one single family dwelling. Tax
Lot #501 is not developed and is 18.75 acres in size. Neither tax lot 501 nor tax lot 500 are
managed for forestry purposes. The predominate major vegetation on tax lot 501 are

deciduous trees.

The subject property receives fire protection from the Lorane Rural Fire Protection
District and police protection from the Lane County Sheriff’s Department and Oregon
State Police. Electricity is available Lane Eiectric Coop and U.S. West Communications
provides telephone service. - The subject property is within Crow—Applegate School
District #66. On-site wells and on-site sewage disposal systems are intended to serve the

subject property.

As stated above, the subject property is divided by Fire Road (County Road No. 834).
Fire Road was established as W.W. Hawley Road on April 8, 1918 and appears to have
been created from a series of dedicated easements. In 1929, Lane County adopted a
resolution to locate a county road along the Siuslaw River. This road, Siuslaw Road
(County Road No. 1058) was established in 1930 and, because the two roads are
separated by the Siuslaw River and the Chambers Logging Railroad, represents a
significant deviation from the alignment of County Road No. 838 in respect to the
location of the subject property. Fire Road is about 1.2 miles in length from its junction
with Siuslaw Road and Tax Lot 905. Despite the fact the Lane County Assessor’s maps
show the portion of Fire Road that crosses the Siuslaw River to be vacated, the final
Board order establishing Road 1058 did not expressly reserve or vacate any portions of
County Road No. 834. Section 100-1222 O.C.L.A provided that when an order
approving the establishment of a new road that follows the general alignment of an old
road is final, the order will have the effect of vacating all portions of the old road not

included within the limits of the new road.

The F.E.M.A. floodplain map that is appiicable to this rezoning request shows that the -
northwestern portion of the subject property lies within the [00-year flood hazard area.
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Neéighbors who testified at the hearing on this matter have suggested that the flood
mapping is inaccurate and that a much larger portion of the subject property lies within
the flood hazard area. No expert testimony was received as to whether the anecdotal
reports of flooding were associated with flood events that were greater or lesser than a

100—year occurrence.

6. Soils on the subject property have been classified by the USDA Natural Resources
Conservation Service as follows: ) '

Map - Soil Name Agricultural Area in Percent
Symbol Class Acres of Parcel
1A | Abigua Silty Clay Loam 1 921 53.2
96 | Newberg Loam _ Vie 4.92 28.4
82C |MedaLoam lw .2.85 16.5

104G | Peavine Silty Clay Loam VI 0.34 2.0

The Abiqua and Meda sdil types are characterized by moderate permeability and are
suitable for properly designed on-site sanitary sewer disposal systems approved by the
County Sanitanan. Three sewage d:sposal site cvaluatlons have occurred on the subject

property on these soils.

7. The subject property is not located within a designated water quality or quaatity limited
area. Well logs associated with eleven wells located within Section 22 of Township 20,
Range 5 were available for review. The review established that the average depth of these
wells was over 114 feet and the average yield was 14.6 gallons per minute. The records
did not indicate that any well had been deepened due to declining water tables. In June of
1999, a single-well pump test was conducted for eight hours on a well located on tax lot
601. The well was pumpcd at a rate of 12.5 gallons per minute and resulted in a
drawdown of 22.22 feet.® It is estimated that the well could be pumped for .8 hours each
day to supply the amount of water necessary for single—family development of the

subject property.

Norm Maxwell, owner of tax lot 700, testified that his well was 110 feet deep and though
it was tested for a yield of 10 gallons per minute in 1987, it’s yield in 1998 was about 5

galions per minute.

8. Seneca Sawmill Company owns tax lot 1101, assessor’s map 20-05-22, adjacent to the
subject property on the west. This property is actively managed for forestry purposes.
About 400 feet of steep terrain separates the subject property from tax lot 1101. Seneca
has no objections to the proposed rezoning provided the applicant signs and records a
forest management easement prohibiting legal objections to forest practices and provided

& See July 22, 1999 detter to Darin Gorham from Malia Rusner Kupilias, a hydrogeologtst with Pacifrc—Hydro—
Geology, Inc.
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that a 100—foot development setback be placed upon that portion of the subject property
which is contiguous to tax lot 1101.7

A 30—foot wide vehicle access easement off of Fire Road serves the subject property and
properties to the southeast and west. (See easement documents in Exhibit “I” of the
applicant’s application.} A survey conducted in February of 2000 indicates that Fire Road

" has an average width of 20.5 feet and a median width of 20 feet. According to Oregon

Department of Transportation guidelines, a width of 20 feet is adequate to serve a local
road with an average daily traffic of under 250 vehicles. At its narrowest, it is about 17
feet in width. The survey consisted of 25 measurements, each segment being about 250

. feet, beginning at the junction of Siuslaw Road and Fire Road and ending at the southern

portion of tax lot 905. Fire Road is adequate for service by ﬁre and medical equipment
(vehicles) providing it is maintained to county requ:rements

If this rezoning is approved, about 16 parcels could take access off of Fire Road. (The
subject property and tax lots 501, to the west, 900 and 904 to the southeast, 906, 907,
901A & B and 903 to the east, and 601 and 700 to the northeast. It can be estimated that
about ten daily vehicle trips are associated with a single single~family residence. Thus,
about 160 potential daily vehicle trips would use Fire Road if the subject property was

' rezoned to RR-5 and subdivided.

Originally, tax lot 601 was located along the southemn perimeter of Chambers Logging
Railroad. The portion of tax lot 905 located above Fire Road (905B) was, in tum, located
along the southern perimeter of tax lot 601. Tax lot 905B was bounded on the south by
Fire Road, on the west by tax lot 501 and on the east by Fire Road. The parcel that was
designated tax lot 601 was 10.66 acres in size and the parcel that was designated tax lot
905(B) was 4.9 acres in size. The common lot line between these two parcels was
represented by an east—west horizontal boundary. On June 15, 1999, the applicant
recorded a lot line adjustment that changed the common boundary line from a horizontal
to a vertical declination. Essentially, the common boundary line was pushed to the north,
rotated to a north-south alignment and pushed east. Confusion was created when the tax
assessor designated the redesignated tax lot 905B as tax lot 601. The result of the.
property line adjustmerit was that the parcel that was represented by tax lot 905B was
pushed to the north east where it had common boundaries with tax lot 700, on the east,
Chambers Logging Railroad, on the north, the parcel that was formerly tax lot 601, on the

west, and Fire Road, on the south.

Prior to April 30, 1998, tax lot 900 was located south of what is now tax fot 905A. Tax
lot 900 was also bordered on the east by tax lot 904, on the south by tax lot 1101 and on
the west by tax lot 500. At this time, tax lot 900 was eight acres in size and tax lot 9095A
was 17 acres in size. On April 30, 1998, the applicant recorded a lot line adjustment that

reduced tax ot 900 to two acres, with the resulting benefit to tax lot 905A, and moved the . < -+ .

? See Jauuary 26, 2096 leiter from Mr. Dale Riddle, Vice President of Legal Affzirs for Seneca 5awmill Company,

[

-

to “*Whom It May Concern.”
¥ See November 23, 1999 letter from Joe Brewer, Lane RFPD Chief, to Jim GrifTith & Associates, Inc.
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shrunken tax lot northward to where it was surrounded on all but the southeast corner by
tax lot 905A. Tax fot 900 is now bordered on the southeast by tax lot 904.

DECISION

THE REQUEST (PA 98-1633) FOR THE REZONING OF TAX LOT 905, ASSESSOR’S MAP
20-05-22, IS DENIED.

Justification for the Decision (Conclusion)

I.

STATEWIDE PLANNING GOALS

In implementing Part II of statewide planning Goal 2, Oregon Administrative Rule 660-
04-018(2) establishes requirements for zone changes in developed and committed
exception areas:

(2)  “For “physically developed™ and “irrevocably committed” exceptions to goals,
plan, and zone designations shall authorize a single numeric minimum lot size and
shall limit uses, density, and public facilities and services to those:

() Which are the same as the existing land uses on the exception site; or
(b) Which meet the following requirements: '

(A)  The rural uses, density, and public facilities and services will
maintain the land as “Rural Land” as defined by the goals and are
consistent with all other applicable Goal requirements; and

(B)  The rural uses, density, and public facilities and services will not
commit adjacent or nearby resource land to nonresource use as
defined in OAR 660-004—0028; and

(C)  The rural uses, density, and public facilities and services are
compatible with adjacent or nearby resource uses.”

The applicant argues that OAR 660-04—0018(2) only appiies to legislative changes to
comprehensive plans or zoning ordinances. The hearings official disagrees. OAR
660-04-0018(2) requires that zone designations authorize a single numeric minimum lot
size and that uses, density and public facilities and services be consistent with certain
standards. The subject property has a “single numeric” minimum lot size and the
applicant is proposing to change that threshold. It follows that the numeric threshold
cannot be changed without 2 supporting analysis of Subsections (2)(a) and (b).

The standards set forth in Subsections (2)(2) and (b) are largely replicated in Lane County
Rural Comprehensive Plan Land Use Planning Policy #11. The applicant is proposing
residential development, which is consistent with the development of most of the other
parcels in Exception Area 2602, Th= ana‘ysis beiow of Subsitions alv.&viloLond. -
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Use Planning Policy #11 addresses the impact of the proposed zone change on dens:ty
and public facilities and services.

PLAN CONFORMITY

Land Use Planning (Goal 2) Policy #11. Land use designation and densities

appropriate for developed and committed areas shali be determined through
compliance with other plan policies and the following criteria:

A.

A Rural Residential designation shall be applied to lands which are devoted to
rural housing uses as evaluated by the following criteria:

i
il

4ss
- 1,

iv.
V.
vi.

vil.

I.

existing development pattern and” density;

on-site sewage disposal suitability, or community sewerage
domestic water supply availability;

access;

public services;

lack of natural hazards;

effect on resource lands.

Existing Development Pattern and Density: The subject property is
located within “developed and committed” Exception Area 260B. This
exception area is not contiguous to any other homogeneous residential
exception area. The applicant argues that Exception Area 260B is
comprised of 103.5 acres within 14 legal lots zoned RR-10. If the
applicant’s assumption regarding the number of legal lots is correct, the
average parcel size for the exception area would be 7.39 acres. :

The Lane County Board of Commissioners Board Order 88-2-10-14
concemning Policy 11 states that minimum parcel size should be
determined by assigning the density classification which is closest
numerically to the existing average parcel size. Opponents of the proposed
rezoning have argued that the average parcel size computed by the

-applicant, which would otherwise be adequate to satisfy Board Order 88-

2-10-14, is based upon inaccurate parcel or legal lot data. These arguments

. are addresscd as follows:

a. The applicant erroneously concluded that tax lot 605 was two legal
lots by virtue of being divided by Fire Road. Fire Road was
. vacated in 1930 and therefore any boundaries created by that
- right—of~way were also vacated.

The opponznts argue that that the establishment of Siuslaw Road
_ creates a presumption that Fire Road was vacated. If the subject
propeity must be considered one legal lot then the average parcel
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size in Exception Area 260B would be 7 9 acres and the rezoning
* would not comply with Board Order 88-2-10-14.

This presumption does not appear to be appropriate as evidence
indicates that the Siuslaw Road does not follow the same general
alignment of Fire Road. The Board order establishing Siuslaw
Road did not explicitly vacate Fire Road despite an indication to
the contrary on the Lane County Tax Assessor’s maps. Fire Road
still appears to be the exclusive access to several properties and is
located a significant distance to the south of Siuslaw Road. Indeed,
the portion of Fire Road that divides the subject property is
‘'separated from Siuslaw Road by the Siuslaw River and the
Chambers Logging Railroad. This assessment is shared by a
representative of the Lane County Surveyor’s Office.. Because of
the foregoing, it cannot be concluded that, as a matter of law, the
establishment of the Siuslaw Road was intended to vacate Fire
Road. -

ORS 92.010(7) does not allow a parcel to be legally dmded by the
intersection of a nght—-of—way

The fact pattern rcgm'ding this issue is as follows: Fire Road was
created from the dedication of easements to the County in 1918.
Shortly thereafter, common law in Oregon was interpreted to hold
that a dedicated road did not divide a piece of property into two
legal lots. In 1987, the County defined the term “contiguous” in its
Code and has since applied this interpretation to its treatment of
legal lot status. There is no evidence that this definition appeared
in the body of Lane County regulations at an earlier date.
Presumably, the appllcant purchased the subject property (as it was
configured before the various lot line adjustments) as a single unit
of land. On November 5, 1991, Section 1, Chapter 763 of Oregon
Laws 1991, amended ORS 92.010(7)(d) to provide that the
_ division of property by the sale or grant of property for road
purposes did not serve to divide the propcrty into separate legal
lots.

The applicant’s argument that Fire Road divides tax lot 905 into
two legal lots is based upon the following two assumptions: ( D)
Fire Road has not been vacated; and (2) Lane County regu[atlons
specifically the definition of “contiguous” that appears in Section
16.090 of the Lane Code, permit a road to divide a parcel into legal
lots. For the reasons articulated above, the heanng official agrees
with the apniicanf en s first assuniion. It is the secnrd
assumption that the hearings officiai tinds less convincing.
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In a land use context, common law in Oregon holds that “a parcel
of land does not lose its unitary character ... by the happenstance
of an intersecting boundary line, street or dedicated road.”” The
theory behind this position was first applied to homestead law in
1924"° but more recently has been associated with the
administration of the Oregon Subdivision Control Law

In the present case, the County hangs its interpretive hat on the
definition of “contiguous” found in section 16.090 of the Lane
Code. This definition, which was adopted in 1987, states that
“Tracts of land under the same ownership and which are
intervened by a street ... shall not be considered contignous.™ It
has been the consistent practice of the administrative land use
branch of the County to interpret this definition to mean that a
parcel under single ownership that is divided by a street or road
becomes two legal lots. -

A conclusion that a road bisecting a parcel results in the legal
division of that parcel of land does not nccessanly follow from the
Lane Code’s definition of “contiguous.”? That is, there is no
citation to legislative history of this code section that explains the
reasons or circumstances that led to this definition. There is no
guidance about whether there is a distinction between roads that
are created through the dedication of easements, reflecting past
practice, and roads that are dedicated in fee simple, which is a
more prevalent practice today. Nor is there a citation to where the
County Board of Commissioners have either expressly or
impliedly embraced the current interpretation.

Even ifit can be assumed that the LC 16.090 definition of
“contiguous™is a clearexpress:on of a legislative policy to-allow
the creation of legal lots through the bisection by a road easement,
the hearings official believes that this policy conflicts with Oregon
law regarding the division of parcels. First, it was suggested by the
Emmich court that common law regarding the division of land by
an intersecting road was consistent with the Oregon Subdivision

9 State v. Emmich, 34 Or App 945, 949 (1978) It should be noted that the Emmich court expressly differentiated
between a situation where a parcel was separated by a parcel of Iand in separate ovmcrshlp and the mere dedication

of a road.
1 Cabler v. Alexander, Sheriff, et al., 111 Or 257, 266-267 (1924). It is interesting to note that the Oregon Supreme

Court specifically determined that parcels were “contiguous,” for purposes of Oregon homestead law, if they were
only separated by a street or alley. Cabler at 271. '

' State v. Emmich, ioc. cit.
12 See, for instance, City of Lake Oswego v. Grimm s Fuel Co., 34 Or App 67, 71 (1978), where an undeveloped

road separating two portions of a quarry did not change the unitary nature of a nonconforming use.
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Control Law. Second, it can be strongly argued that common law
is embodied within ORS 92.014(1), a provision adopted in 19553

- that prohibits the creation of a road for the purposes of partitioning

land without approval of applicable local government. Finally,
even if ORS 92.010(7)(d) was a codification of existing case law,
it operated to truncate any rights that the owner of tax lot 905 may
have as those rights were not exercised prior to the 1991 adoption
of the statute. That is, there is no evidence in the record that the
applicant purchased tax lots 905A and B through separate deeds or

- that any actjons have been taken in reliance upon LC 16.090’s
‘definition of “contiguous” until the first lot line adjustment in

1998. The applicant has argued that ORS 92.010(7)(d) is not
applicable as the “sale or grant” of property creating Fire Road
occurred prior to the operative effective date of ORS 92.010(7)(d).
The hearings official believes that ORS 92.010(7)(d) represents a

- codification of common law and judicial interpretation of the

Oregon Subdivision Control Act in regard to the definition of
“patrtition land.” In this respect, ORS 92.010(7)(d) can be
distinguished from ORS 92.010(7)(a) where, for instance, the
existing law was changed by statutory modification. ORS

-92.010(7)(d) is similar to ORS 92.010(7)(b) in that both provisions

clarify the prior intent of the statutory definition of “partition
land.” . :

B Héarings afficialthat tax. Iots

av arcel size does not meet the standard set by the Larne
County Board of Commissioners in Board Order 88-2-10-14
which, when applied to this rezoning request, requires an average

parcel size of 7.5 acres or smaller to Justify a rezoning of the

subject property to RR-5.

It is possible that the separation of tax lot 600 was separated from

tax lot 601 it was not done legally; affecting the legality of tax lot
601 as a parcel. '

Tax lots 600 and 601 are separated by the Chambers Logging
Railroad, tax lot 1400, which must be considered to be a parcel
because of the restrictions against its use by the public.

" Section 3, Ch. 756 Oregon Laws 1955,
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4, The lot line adjustment between tax lots 900 and 905 was invalid
as it created a substandard parcel.

Tax lots 900 and 905 were created through partition M 163-79 at 8
and 17 acres in size, respectively. Through the lot line adjustment,
tax lot 900 was reduced to two acres in size and tax lot 905 was

_increased in size to 23 acres. These parcels were and continue to be
zoned RR~10.

ORS 92.010(11) defines a “property line adjustment” as “the

- relocation of a common property line between two abuttmg
properties.” The opponents, citing the Goddard case', argue that
the lot line adjustment of tax lots 900 and 905 consﬂtutcd nota
property line adjustment but an AissitlSrenanfiietin of
the parcels. For the following reason, the hearings official agrees.

In Goddard, LUBA focused upon the language of ORS 92.010(11)
that refers to the relocation of common property lines between two
abutting properties. The purported property line adjustment in
Goddard was found deficient because the adjustment resulted in
the relocation of property lines that were not common to the
abutting properties. This is exactly the situation in the present case.
Prior to the property line adjustment, tax lot 900 had common
__property lines with tax lots 905 (north); 904 (east); 1101 (south),

" "'and 501 (west). After the adjustment, tax lot 900 no longer shared
common boundary lines with tax lots 501 or 1101. Additionally,
tax lot 905 now shared common property lines with tax lots 501
and 1101. i adinitanesianlnt 000 and 205A

FeresEns; : Bz panwhich thereguested
vgagninsss basedle 'ﬂa t?ﬁ@mgmustlba denied upan this baslg

An additional issue associated with the challenged lot line
adjustment is bothersome. It is County policy that a parcel of
conforming lot size may not be reduced to a2 nonconforming status
but there is no limitation on the reduction in the size of an existing
nonconforming parcel. Not only does this interpretation present
potentially significant problems regarding conformity with
Statewide Planning Goal 14 but it also seems to be inconsistent
with Section 16.231(6) of the Lane Code. This code section
provides that land within rural residential zones shall be designated -
and adopted on the zoning map as RR—1, RR-2, RR-5 or RR-10.
While tax lot 900 was originally substandard for its zoning at
RR~10, it was still larger than the next dense zoning district;

" Goddard v. Jackson County, 35 Or LUBA 1108, 1111 (1998)
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RR-5. The lot line adjustment reduced the size of tax lot 900
below this threshold to the level equivalent to RR~2 zoning.

The lot line adjustment between tax lots 601 and 905 is invalid
because it created a substandard parcel (tax lot 601) in violation

of ORS 92.010(7)(®).

Originally, tax lot 601 was located along the southern perimeter of
Chambers Logging Railroad and contained 12.13 acres. The
portion of tax lot 905 located above Fire Road (905B) was, in turm,
located along the southern perimeter of tax lot 601, and contained
4.9 acres. The common ldt line between these two lots was
‘represented by an east—west horizontal boundary.

On June 15, 1999, the applicant recorded a property line
adjustment that changed the common boundary line from a
horizontal to a vertical declination. Essentially, the common
boundary line was pushed to the north, rotated to a north-south
alignment and pushed east. Confusion was created when the tax
assessor designated the reconfigured parcel, previously designated
as tax lot 905B, as tax lot 601. This property line adjustment '
reduced the parcel that was 905(B) to two acres in size. The parcel
that was tax lot 601 was increased to 13. 66 acres in size.

For the reasons discussed in 4. above, the Hearings Official finds
that the property line adjustment, as approved, constitutes an :
Ippaipeoniiaittion of the lots that were originally represented
jr' jots 601 and 905B. In this case; as it was with tax lots 900

- and 905A, the adjustment resulted in the relocation of property
lines that were not common to the abutting properties. The single
property line adjustment resulted in shrinking the parcel
represented by tax lot 905B and moving it wholesale about 300
feet to the northeast. In its new location, tax lot 905B had lfost all

~ contiguity to its previous geographical position.

The propcrty lme adjusimcnt of tax lots 601 and 905B represents
iaifigiifation upon which the requested rezoning is

based. The rezmng must be denied upon this basis.

The applicant erroneously counted the southern portion of tax lot
700 in the computation of the average parcel size in the exception
area. In addition, the applicant has relied upon lots that were
illegally created.
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Tax lot 700 is divided by the Chambers Logging Railroad, tax lot
1400. The northern portion of tax lot 700 is zoned F-2 and is
located outside of Exception Area 260B. Board Order 88-2-10-14
requires that only residentially—zoned parcels within an exception
area be factored into the average parcel size formula.

As cencluded above, mmmﬁmningéis not mnsiste.nf with the
f%wm Qﬁﬁﬂﬂﬁﬂtﬂmmwnor does it reflect the
actu

guration of its component legal lots. For these reasons, the
rezoning request must be denied.

* On-Site Sewape Disposal Suitability or Community Sewerage: '

Community sewerage is not available to the dwellings within the subject
exception area. Over 81 percent of the soils on the subject property have
been classified as either Abiqua Silty Clay Loam or Newberg Loam,
which are characterized by moderate permeability and are suitable for
properly designed on-site sanitary sewer disposal systems approved by the
County Sanitarian.

‘Domestic Water Supply Availability: The subject property does not lie

within a designated water quantity or quality limited area. The applicant
submitted records from the Oregon State Water Resources Department
regarding the wells within the vicinity of the subject property. An analysis
of 11 logs of wells in the vicinity, which included the pump test conducted

- on'tax-lot 601, is a strong indication that the groundwater in the vicinity is

adequate to support build—out of the subject property at RR~5 zoning.
Specifically, this conclusion is based upon an average yield of 14.6

gallons per minute shown by the well logs and a pump test yield of 25
gallons per minute. The well logs did not indicate that any of the wells had -

tobe deepened because of a significant deficiency in the capacity of the

aquifer.

The yield of wells may be affected by the decline of a2 groundwater table
due to increased usage. The yield may also be affected: by normat or

" excessive use of a well which may limit the efficiency of a well. Neither

circumstance, however, is an indication as to whether an aquifer has
sufficient capacity to support a proposed rezoning. Well logs that indicate
average yields substantially in excess of that minimally required to support
residential usage (generally considered to be between three and five
gallons per minute) are a better indication that the capacity of the aquifer
will support an additional six dwellings allowed by the proposed zoning."®

" The applicant has warranted that subjcct property will not be developed with duplexes if this rezoning request is
approved.

Lt
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4, Access: The subject property fronts Fire Road, a County road with an
average improved width of 20 feet. The subject property, as well as
properties to the southeast and west, are served by a 30—foot wide vehicle
access easement off of Fire Road. According to Oregon Department of
Transportation guidelines, this width is adequate to serve a local road with
an average daily traffic of under 250 vehicles. Assuming Fire Road would
be used as access for the subject property after rezoning (six parcels) and
all other contiguous rural residentially—zoned parcels, there could be
estimated about 160 vehicles per day on the road. It appears that Fire Road
is generally wide enough to support existing development and the
development implications of rezonmg the subject property.

5. Public Services: The subject property has a complete range of rural
services appropriate for a rural residential area. The exception area will
not change in a manner that would place an increased demand on public
services, and no evidence was introduced showing a change in service
availability in the area. The proposal meets this criterion.

6. Lack of Natural Hazards: The flood plain of the Siuslaw River impacts
the subject property. As a matter of practicality, the flood plain may
restrict the location of future development on the subject property but
development could be allowed through a special use permit process where
structures are built one foot above the flood hazard elevation.

7. Effect on Resource Lands: The subject property is bordered on the south
by commercial timberland zoned F-1 and on the west and north, across
the Chambers Logging Railroad, by property zoned F-2. Steep slopes
provide a significant buffer between development on the subject property
and the parcels to the south and west. In addition, the applicant has agreed
to a 100—foot building setback along the southern perimeter of the subject

property.

Water Resources Policies #3 and #5: These policies state that the adequacy of
groundwater supply is a major issue in planning actions before the Hearings
Official and that land use designations shall be commensurate with groundwater
aquifer capacities. The evidence submitted shows that the subject property is not
located within an area designated as water quantity limited and that wells in the
area have yields significantly above that which is considered minimal for
residential development.

Public Facilities and Services Policy #6¢: The subject parcel will receive the
appropriate service levels for schaols, on-site sewage disposal, water supply,
electrical service, telephone service, fire and police protection and access to a
wnlid waste dispasai fazility for ruzal 1ecideviially-zoned propertice baceted
outside of a community designatioi.
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ZONE CONFORMITY

Lane Code 16.252(2) establishes the basic requirements for the proposed rezoning. This
code provision requires that rezoning be consistent with the general purposes of Chapter
16, not be contrary to public interest, and be consistent with the purposes of the proposed
zoning classifications and the Lane County Rural Comprehenstve Plan elements

'(2) Lane Code 16.003 Lane Code 16.003 sets out the following purposes of Chapter 16

of the Lane Code that are relevant to this zone change request:

)

@)

Insure the development of the property within the County is
commensurate with the character and physical limitations of the land
and, in general to promote and protect the public health,.safety,
convemenee, and welfare.

Land Use Policy 11 of the Rural Comprehensive Plan is intended to
identify the appropriate criteria to be reviewed under this statement. The
proposed rezone will have little additional impact on the surrounding area.
Six homes would be permitted by the proposed rezoning. The proposed
zoning conforms to the existing pattern of development and is consistent
with the character and physical limitations of the land. The County has
further determined that development in the rural areas can best be
accommodated when in it occurs within the exceptlon areas. Thus, the
apphcatlon is consistent with this criterion.

" Conserve farm and forest lands for the production of crops, livestock

and tlmber products.

The subject property is presently zoned RR-10 and is contiguous on two
sides with similarly zoned and developed parcels. The nearest resource—
zoned parcels; tax lot 501 to the west, tax lot 500 to the southwest, and tax
lot 1101, to the south, are buffered by the steep slopes of the subject
property. Tax lot 1101 is the only adjacent parcel upon which commercial
forestry practices occur and the subject property does not rely upon the
same access road as this parcel. Deed restrictions that incorporate
development setbacks can mitigate any negative residentialty—related
impacts to forestry practices on the adjacent parcels. It is on this basis
that the hearings official concludes that the proposed rezoning will not

- convert existing farm or forest lands to non—resource use nor will it

adversely affect existing farm or forest land in the vicinity.
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(3) - Provide for the ultimate development and arrangement of efficient
public services and facilities within the County.

Public services, including electric service, police and fire protection, and
school services are already available to the site and will serve the
rezoning. This level of service is consistent with that prescribed by Public
Facilities and Services Policy 6.e. for rural residentially zoned property
located outside of Rural Communities. Infill on the parcel, consistent with
surrounding development, will promote the efficient use of the existing
public services and facilities.

@ Provide for and encourage a safe, convenient and economic _
transportation system within the County.

The property is adequately served Fire Road, a local County road. Fire
Road appears to be wide enough to serve existing development and build
out of the subject property if this rezoning is approved.

(5) Protect life and property in areas subject to floods, landslides, and
- other natural disasters and hazards. ' :

The flood plain for the Siuslaw River encroaches on the subject property.
Development in this area must receive special use permit approval.

(6) Conserve open spacé and protect historic, cultural and scenic.
resources.

Public access to the Siuslaw River will not be impécted by the proposed
. development. No historic, cultural or scenic resources are known to exist

on the property.

Public Interest The standard expressed by Lane Code 16.252(2) is that the
rezoning not be contrary to the public interest. The public interest is not clearly
defined but can be inferred from the zoning of the subject property and the impact
of the proposed rezoning. The subject property is zoned rural residential and the
proposed rezoning is consistent with this zoning. The standards imposed by Land
Use Planning (Goal 2), Policy #11 measure the compatibility of the proposed -
rezoning with surrounding land uses but is not consistent with the existing ‘
residential parcel density within Exception Area 260B. The Hearings Official has
concluded, after applying this policy, that the proposed rezoning will be
compatible with surrounding land uses. One can also argue that there is a public
interest in compliance with State law. In this respect, the Hearings Official finds
that the rezoning, as proposed, is contrary to the public interest.
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C. Lane Code 16.231(1) Lane Code 16.231(1) states that the purpose of the RR
‘District, which includes the proposed RR-2 zoning, is to provide opportunities for
peopie to live in a rural area, to allow primary and secondary residential uses, to
implement the policies of the Rural Comprehensive Plan, particularly in regards
to residential development, and to-provide protective measures for riparian
vegetation along Class I streams. The proposed zoning does promote residential
use within a rural area committed to non-resource use. Conformity with the Rural
Comprehensive Plan has been discussed above. The subject property is adjacent
to a Class I stream and the setback requirements of the Rural Residential District
will-control. As a result, the proposed rezoning is not consistent with the _
purposes of Lane Code section 16.231(1) due to failure to satisfy the standards of .
Land Use Planning Policy #11 of the Rufal Comprehensive Plan.

Conclusion

" The appllcant has not demonstrated by a preponderance of evidence that the standards applicable
to this rezoning request have been met.

Respectfully Submitted,

Lafie County Hearings Official
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REQUEST FOR RECONSIDERATION

DATE: March 20, 2000
TO: ~ Gary Darnielle, Lane County Hearings Official
FROM: Kent Howe, Planning Director

SUBJECT: Decision on PA98-1633

. The Planning Director respectfully requests the Hearings Official reconsider the decision on the
rezoning of tax lot 905, Assessor’s Map 20-05-22, from RR-10 to RR-5 (PA98-1633).

The basis for the request for reconsideration pursuant to LC14.535 relates to 4 issues identifted as
follows:

Issue No. 1, Justification for the Decision, II. A.1.b. ORS 92010(7) does not allow a parcel to be
legally divided by the intersection of a right-of-way.

Fire Lane Road (Co. Rd. #834) was established as County Road in 1918 (Commissioner’s Journal,
Reel 15, page 366) and is in Lane County ownership. Lane Code Ch. 16.090 defines “contiguous”
as “tracts of land under the same ownership and which are intervened by a street... shall not be
considered contiguous.” It is administrative policy to interpret this to mean that a parcel under
single ownership that is divided by intervening County or public ownership divides the property
into two separate legal lots. Applying a different logic would be counter to long established County
policy. :

County policy states that any road dedicated after the effective date of ORS 92.010(7)(d) is not
recognized as dividing parcels into separate legal lots. '

Issue No. 2, Justification for the Decision, II. A.3. It is possible that when the separation of tax
lot 600 was separated from tax lot 601 it was not done legally; affecting the legality of a tax lot 601
as a parcel.

Tax lots 600 and 601 are separated by an intervening ownership (taxlot 1400, aka Chambers
Railroad) which is a fee simple ownership. Therefore, the intervening ownership of the railroad
property divides tax lots 600 and 601 into two separate legal lots, (PA 1525-91).

Issue No. 3, Justification for the Decision, Il. 4. The lot line adjustment between tax lots 900 and
905 was invalid as it created a substandard parcel. Goddard case.

A legal lot determination was conducted on the property line adjustrhent (PA1353-98) which was
noticed to surrounding properties as a land use decision providing an opportunity for a public



hearing. Therefore, this application has met the requirements set out in the case law requiring
notice of a land use decision.

Issue No. 4, Justification for the Decision, IL. 4. The lot line adjustment between tax lots 900 and
905 was invalid as it created a substandard parcel. Reduction of pre-existing substandard parcel
size.

It is County policy that there is no limitation on the reduction in the size of an existing
nonconforming parcel. Most of the residential zones in Lane County are zoned RR-5. It is common
for a property line to be adjusted along a substandard 3 acre property with a neighboring 1/2 acre
substandard property to create two 1 3/4 acre properties, both of which are substandard. Lane Code
Ch. 16.231(6) is relevant to the creation of new parcels as established in a partition or subdivision.
This application deals only with a property line adjustment between two pre-existing substandard
legal lots.

There may be direction provided in the proposed Rural Residential Rule as to how Goal 14 might
be addressed in this circumstance. The Draft Rule currently proposes an “urban floor” for parcels
less than 2 acres in size. This application does not adjust properties below 2 acres in size. Since
there are no issues of carrying capacity (e.g., sewage disposal system, etc.) it appears the property
line adjustment allows the adjustment of 2 property line of a parcel that is not urban.

We appreciate your reconsideration in advance. Please inform us of your process to supplement
these arguments, if needed.
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Reconsideration Request For PA 98-1633

“Re: Gorham Zone Change from RR10 to RR5

Mr. Gary Darnielle, Hearings Official
Lane County Land Management Division
Public Service Building

125 East 8™ Avenue

Eugene, Oregon 97401

Dear Mr. Darnielle:

We ask for reconsideration for the following reasons.

.

We feel you’ve misinterpreted Lane County Policy and -
State Law regarding the division of land through bisection
of a road.

We fee! you’ve misinterpreted Lane County Policy and
State Law in respect to Property Line Adjustments.

. We feel we've adequately addressed Land Use Policy #11

of the Rural Comprehensive plan at the hearing and within the
application,

The property Line Adjustment which resulted in the 2 acre parcel
between tax lots 900 & 905 was part of an approved “land use
decision” to partition the other adjusted parcei 23.18 acres and notice
was given to surrounding property owners. Under these circumstances
‘we feel the decision violates State law.

All prior actions relating to property line adjustments and roads dividing
legal lots have been done in conformance with current and historical
county policy. A reconsideration is necessary to further review the
validity of these county practices and procedures.

Respectfully,

. p ) i L
,..-—'-‘."- EZ e . Cd‘-_/((,g_.,,_

Darin Gorham
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MEMORANDUM
TO: Interested Persons
FROM: Legal Lot/Property Line Adjustment Review Committee
DATED: May 10, 2000
RE: Draft Qutline of Ordinance Establishing Process and Criteria for Review

and Approval of Property Line Adjustments and Recognition of Legal Lots

The Committee has scheduled a meeting on Thursday, May 18, 2000, to receive
comments and recommendations regarding an outline of the major features of an
ordinance that would establish a legal lot and property line adjustment procedure.
Enclosed are those two outlines which we ask that you review and, in particular, test
against real life situations that you might have encountered.

One of the primary objectives of the group was to codify existing Lane County
processes and interpretations. To the extent possible, the group did not establish new
policies or procedures, but when those arose, an attempt was made to highlight them
for subsequent review. While we encourage comments and recommendations, we are
cognizant of the recent Gorham case which is presently pending beforc both the
Hearings Official on reconsideration and which eventually could go to the Board of
Commissioners. While there are elements of the Gorham case that are inconsistent
with the Committce’s recommendations, it is not the intent of the Committee to try to
incorporate or even consider the Hearings Official's dedsion in Gorham except in the
context of the enclosed recommendations. In other words, we do not want to use the
Committee’s work and the May 18 meeting as a forum to debate Gorham. Itis on a
separate track and will be decided by the Hearings Official and perhaps the Board of
Commissioners.

We look forward to your attendance and feedback. There is a possibility that we
will move the meeting from the Gleaves Swearingen conference room on the 8% floor of
the Citizens Building to a meeting room at the Town Club on the 9% floor. Since we
arc not sure how many people will attend, it would be appreciated if you could fax an

RSVP before Friday, May 12, 2000. My fox number is 345-2034. Again, we look
forward to your partiapation and comments.
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LEGAL LOTS

Section 1 - LANE CODE REQUIREMENTS FOR REVIEW OF

LE
.

LEGAL LOT STATUS

GAL LOT YERIFICATIONS WILL BE REQUIRED .FOR:

All Lanc Cede uses that specify legal lot status as a requirement for the use

Rezones/ plan amendments - Requiring a legal lot verification prior 1o any Plan or
Z.one change would avoid the cteation of spfit-zoued parcels _

Lnd divisions — a requirement for legal lot verification prior to submittal of a request
for u land division will assure that only complete parcels are divided and eliminate
some unnecessary applications when more than one legal lot is discovered

LEGAL LOT VERIFICATION NOT REQUIRED FOR UNALTERED: - any alteration of

the

boundaries that have occurred would require review to assure that legal lot status has

been retained. Verification of legal lot status available at landowrters request.

EX
»

Subdivision lots — legal tots by definition no revicw necessary

Partition pancels ~ legal lots by definition, no review necessary

Minor subdivision lots from 5/2/1962 to 3/26/75 - legal lots by definition, no review
necessary

previously d=termined FINAL legal lots after adoption of revised Lane Code ~This
provision waould sssure that a final lega] lot verification would remain valid unless
thal parcel configuration is chanped. -

Prior “preliminary” legal lot verifications that received final approval through a valid
Building Permit or other approval ~ This would finalize the older legal lot verification
that have been acted upon to constouct dwellings

CEPTIONS TO LEGAL LOT REQUIREMENTS

Replacemcnt of an existing home constructed with & valid Building Permit or
constructed prior to Building Code or availability of records — this provision would
climinate the rcview of legal lot status for replacement of a residence in the
Residential Zone. This would make the Residential Zone funetion similarly (o the
Resource Zones (F-2, EFU) for replacement dwellings that aliow replacement of a
lawfully ¢stablished dwelling regardless of legal 1ot status.

PROPOSED CHANGES (to Existing Lanc Code)

Remove legal lot requirement for Temporary hardship mobile home — the
requirement for Icgal lot status appears unnecessary far TMH as they arc temporary
in nature, accegsory to the existing residence and must be renewed every two yeurs
Require owners’ signature or suthorization on upplication for Legal Lot Verification
~ this provision would conform to the requircmeats for all other land usc applications.

DRAFT
Lepal Loty
0s/11/00
Page | of 3
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* Create new Lane Code section for Legal Lot Verifications (Chapter 13 or 16) — For
ease of administration and vnderstanding, these provisions should be developed in
one organized location rather than be spread throughout the Lane Code.

* Thorough review of linkagcs within Lane Code 13, 14, 16 — Review of the existing
provisions musL oceur to assurc there are no coaflicts

* Definition of legal ot — There nceds to be a section on the processes and types of
documents that create legal Jots, see below

* Definition of “preliminary” — The purpose and procedure for the obtaining of 2
“preliminary” legal lot verification must be codified

Section 2 -NOTICE REQUIREMENTS

MINISTERIAL DECISIONS (No notice required): :

* One deed and one lepal description ~ This would be a clear determination based upon
the date of creation. Proccss for appeal of 2 denial must be placed into the Lane Code

* First deed before zoning/ partition laws (unahered), creation of less than 4 parcels -
these are deeds writtea prior to any land use provisions or land division ordinances

* Rcsource zoned parcel of 38 acres or more created from March 26,1975 10 August 31,
1978 — specific exemption 1o partition requirements was in place at thix time

» Circuit court decrees from Oct. 5, 1973 w Oct, 4 {977 {unaltered) - specific
exemption to partition requircinents was in place at this time

DISCRETIONARY DECISIONS (requiting notice per L.C 14.100)
= All other legal lot verifications — This will requirc notice and opportunity for appeal
to the sumounding land owners and conform to statutes governing land use decisions

PROCESS OFTIONS FOR THE DISCRETIONARY DECISIONS — A vatiely of pracess

options could be accommodated within the Lane Code

* Preliminary decision ONLY (delay notice of final decision until future date)—a
landowner may choose to have the research into legal lot status performed only. No
notice would be sent to surrounding landowners. i

* Final decision with notice (for previously made preliminary decision) -- This would
ollow the finalization of prior preliminary legal lot verifications

* Final decision with tiotice immediately — This would be the standard process for legal
jot verifications '

* Notice of final decision included with concurrent land use decision — Spccial use
permits that require legal ot status as a standard could incorporate the legral lot
verification into the notice of decisioa,

Section 3 DEFINITTIONS

Creation of legal lot definitions section that specifies the policies for review of legal lot

status:

* roads dividing property ~ public & County - a clear provision specifying the
circumstances under which County and public roads dividc property

DRAFY
legal Lots
05/1)/00
Page 2 of 3
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remainders - parcels that result from the ereation of a legal lot out of a portion of the
parent parcel, arc legal lots although no deed description exists for the exact
remaining configuration '

Date of creation - defined as the date of the signiny or recording of the first legal
description of a parcel or becoming a remainder

Prior legal lot verifications issued without “preliminary™ disclaimer 7 L
Trust decds monigage forcclosures - foreclosure on the originel deed that created the

" parcel

» Circuit court— Oct.3, 1973 — OcL 4, 1977 :

= Resource divisions - Resource zoned parcel of 38 acres or moge created from March
26, 1975 to August 31, 1978 — specific exemption to partition requirements were in
place at this time

* Also’s & And's ~ definition of how theso phrases within deeds are to be viswed in a
legal lot verification — not legal lots unless they describe non-contignous parccls

* Goveroment lots — definition af how thess luts arc to be viewed in the cgal lot
context - separate jepal jots if the Government iot is listed individually on a deed, or
multiple non-contiguous Government lots are listed

* Parcels within old partitions ~ definition of County policy with regards to prior legal
lots within existing partitions: old parcels can be recognized provided all parcels
created during the later partition continut to comply with applicable minimum parcel
sizes
Donatjon Land Claims — considered legal lots
Patents - considered legal lots
Meandered Streams — separates parce]s when stream bed ownership is claimed by
State:
* Tidewaters — 1996 Tidal Influence Creeks
* Navigablc Streams - identified by Cowrt Cases
* Meandered Streams — idestified on GLO Plat Map 1851 - 1910
* Meandered Lakes —identified on list of meandercd lakes

&  Tidewaters

*  Adverse Passession — recognize Court Decision (Judgement of Posscesion) as a
property line adjusunent; must comply with rainimum parcel size requirements in
cffcct on date of original possession

* Federal lots - parcels created by the sale of Federal Lands by the Federal Government
would be recopnizzd as logal lots; aot applicablc to exchanges

* Legal lots recopnized by virtue of recent Court decisions and LUBA opinions

POLICY [SSUES FOR BCC

1s a legal Jot verificatian required prior to 2 Plan Ameadment/Zonce Change
Identification of Lane Code provisions that require legal lot verifications

DRAFT
Legal Lots
05/11/00
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PROPERTY LINE ADJUSTMENTS

County approval wilf be required for Complex Property Line Adjustments. The review
process will oceur in two-sieps (similar to partitioning): a preliminary and a final. The
legal lot status will not be determined at this time. A disclaimer will state that this is only
a property linc adjustment approval and oot a legal lot verification. If the owncr/ovwners
want to determine a legal lot status (for ex. building permit, partition, subdivision, and
zonc change) thep application can be made for a combinativn legal lot/ property line
adjustment,

Seetion 3}: TYPES OF PROPERTY LINE ADJUSTMENTS Property Line
Adjustments fall into two categories: simple & comnplex.

SIMPLE PROPERTY LINE ADJUSTMENTS (No County Approval Required)

To be considered a simple property line adjustment, the proposal must comply with all

the following criteria:

2) No more than 2 units of land may be involved (use ORS 92.010(11) definition of
property linc adjustment: “relocation of 2 common property line between two
sbutting propertics”) — proposals that adhere to the statutory definition of property
line adjustment are not regulated by the County.

b) Both resulting parcels shall >10 acres and meet or exceed the minimum parcel zoning
requirement; except existing substandard size resource zoned parcels — The ten acres
is an arbitrary threshold. There are issues that arise when moving lines in parccls thar
are smaller in size - '

<) Both purcels shal! be withis the same zoning district or have same Plan desipnations =
if diffcrent zone boundaries are involved, then review is roquived, with the exception
of Exclusive Farm Use Zoncs and Forest Zones

d) Parccls with existing frontage on a public road must contain, after revision, an
existing or approved physical access approach onto the public road: Legal access
must be maintained.

©) The revised line must not cause a violation of structural setback requirements uf zonc

T) No dwellings or guest houses shall be moved from onc parcel to andther. Property
line adjustments must ot bc used to develop vacant lands unless the requirements of
the zoning designations are met. : '

£} Na conforming sized parcel shafl be reduced to a size below the mininum acreage
requirement of the applicable zoning district.

h) A survey is required for all resulting parcels less than 10 acres in size per ORS 92,

1) A property line adjusunent document and, if apprapriate, a conveyance deed must be
recorded.

COMPLEX PROPERTY LINE ADJUSTMENTS (Requirss County Approval)
Complex property line adjustments are alt other property line adjustments

DRAFT
Property Line Adjusuneats
G5/11/00
Page 1 of 3
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Sectiop 2: PROPERTY LINE ADJUSTMENTS NOTICE REQUIREMENTS
Simple property linc adjustments do not requite County review and approval.

Complex property linc adjustments require potice per Lane Code 14.100. These
adjustments will be reviewed and processed o5 land use decjsjons.

Section 3: PROPERTY LINE ADYUSTMENTS REVIEW PROCEDURES
The following procedure shall be followed for complex praperty line adjusiment:

FRELIMINARY SUBMXTTAL - This process is similar to the one used for review off

subdivisions and partitions. )

The owners must submit either an 8.5 inch by 11 inch or ]] inch by 17 inch map and

additional documentation that shows the following information:

8} A description of both existing parcels

b) Old property line

<) New property line

d) Zoning

€)  All buildings and other improvements including (but not limited to) roads,
drainfields, wells, out buildings, and other improvements ,

f)  Legel and physical access into the parcels including road easemants

g) The approximate acresge of both parcels must be shown {before and after the
adjustment)

k)  Owners of both parcels

i)  The map should be prepared by one of the owners or euthorized agents

i) General land use application plus fees

The Code would identify that the above requirements would be identified on a standard

application form by the Department :

FINAL SUBMITTAL
The owners/ ownets must submit the follawing: -
a)  Amap prepared by a registered professional land surveyor consisting of
* the final filed survey map (CSF#) or
* If no sutvey is required, a map will bs submitted to show the new boundary
locations; (The map shall contin the clements similar to, but not exactly as,
those required for a partition)
b)  The recorded propesty linc adjustment deed, and, if applicable, conveyance deed an
standapdized form (ORS 92.190(4)); '
€). General land use spplicalion plug fees

COMBINATION LEGAL LOT VERIFICATIONS/ PROPERTY LINE
ADJUSTMENTS

Legal Lot Verifications may be combined with a Property Line Adjustment Review.
Review and notice shall occur as required under each appropriate section but are
combincd into onc procedure

DRAFT
Property Line Adjusiments
a5/1100
Pago 2 of 3
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Section 4; COMPLEX PROPERTY LINE ANJUSTMENT REVIEW CRITERIA
Complex Property Line adjusiments shall meet the following review criteds of Lanc
Code 13.050 (as revized appropriately to mcet the review needs):

(2) Conformity with the Zoning;

(5) access;

(9) dangerous arcas (floodway etc.);

(12) sewcrage facilities in noo-reyource zones.

Complex Property Line adjustments involving lands zoned for Resource use (EFU, F-1,
F-2, PR) and lands within a Developed and Committed Exception Area or Community
which result in a split-zoning of a parce] shall be required to comply with the following
requircments:

* The Rum! Residential portiog of a split-zoned property may not be developed
with a residence unless the Rural Residential acreagc meets or exceeds the
minimum acreage requirement of the Rural Residential Zone. This would be
applied as a covenant requirement.

CONDITIONS

Conditions may be placed upon the preliminary approval including:

= A proposed complex property line adjustment within a plat may require 2 replat map
to be filed as the final map. This shall be determined during the preliminary
approvil;

= Proof of legal access.

- A disclaimer shall be placed on the final notice & information sheet that identifics the
limitations of the approval (c.g. approval of adjusied boundsries does not guarantes
dcvelopmcnt of the parcels).

PLAT REQUIREMENTS

Property Line Adjustments are permitted within plats, including the l.d_]ustmem of
boundaries with property outside of the plat boundaries. _Property Line Adjustments
must be accompanied by a vacation of the old plat lines. The review process for the
preliminary Complex property line adjustments will include the refervals necessasy for
the vacation of the old plat lines. A replat map may be required as a condition of
preliminary approval.

Construstion on platted {ines requires covenant for placement of dwelling or other uses
requiring additional land use spproval,

POLI: OR BCC
= propenty line adjustments across zane boundarics (sec Section 4 above c.g.
UGB/RR/Regnurce
Can property lines of illegal parccls be adjusted ather than to resolve lepgal lot status
Are title reports required '
* Can a vacation order be writien to take effect upon finel approval of the complex
property line adjustment
DRAFT
Property Line AdJusunents
05/11/00
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THIS INSTRUMENT WILCNOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIQLATION Of' APPLICABLE LAND USE LAWS AND REGULATIONE.
DEFORE SJONING OR ACCEI'TING TTTI9 INSTRUMENT, TTIC PERSON ACQUIRING I'RE TITLE
TO TIIE FROPERTY SIIOULD CIIECK WITII TIIE APPROPRIATE CITY OF COUNTY PLARNNING
DEPARTMENT TO VERIFY USES AND DETERMINE ANY LIMITS ON LAWSUTTS AGAINST
FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930,

SIATE OI' OREGD!*IJ ) o g i—'ﬁnﬂumﬁu
e )88, I § NOTRY PUBLIC - OREQDK
County of Lane ) ' . :
On. 2”’1‘—“‘—---- 'August, 2000, pmonallyuppeared tha nbove na.med Mark

W. Gorhdm end ecknowledged the foregolng instrument to be & voluntary act and deed. ’

Notary Public for Ofeghn
, : My Commission Exp:res. §. 20 CXDI
STATE OF.OREGON - ) - _
o Jos. g
.County of Lane D
On M“l' August, 2000, ¢

L Gorhnm and acknowledged the foregoing i mslent to bea voluntary act and deed.

Notlry Public for Ofegpn

My Commission E:p ¥es m I

STATEOF OREGON )
)ss. N A5 :
N weanlld NOTARY :

County of Lane - ) ;, :.‘.::- ) goviie Hﬁ',h:, "3593;‘, :

011 > _, August, 2000, hhﬁy?ﬁamzih?& # named Darin
Wayne Gorham nnd acknowledgcd the foregomg mntrumcnt to be & voluntary act and
deed. : ) :

Notary Pubhc for Or
- M Commlulon l'.'xplres j’_&é_)(n/

STATE OF OREGON ) N 2 L

_ . )ss. 2 GERlA B ;
County of Lanc ) ,f'i%‘"".‘é&‘?k" .°S€.$£a". :

Lee Gorham and acknowledged the foregoing mstruma b‘ ayol

&S:pt

On 2“‘1

m

, August, 2000, personnflyap L

[IZISIY)
62-11 'R

I»Q

My Commission Expires;
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CORRECTION DECLARATION OF PROPERTY LINE ADJUSTMENT

- . This Declaration, of property line adjustment is made by Murk W. Gorhem, Joyce
L. Gorham,.Darin Gorfiam and Nicki Lee-Gorham, (hereafler Gorham). This Declaration
+ . is made as the second of two.adjusfments required to eorrect & prior Declaration of
. -property line adjustment recorded June 16, 1999 on Reel 2561 Instrument No. 95053888
Lane County, Oregon Deed Records. The first Declaration of property line adjustment
- required for the correction'has been recorded on August £ 2000 as Tnstrument
Number 000 = (Y€ 3p_ Lane County, Oregon Deed Records. _

. _Gorh&m owned Pran':elal and 2 on June 16, 1999 al the time the original
Declaration was recorded. - Gorham is setting forth this Declaration to set a “revised”

adjusted boundary bétween Parcel | and Parcel 2 which complies with Lane County Land

Use Rogulations and the pidvisions of ORS 92.190(4).

_ The reference to the legal descriptions.for the Parcel 1 and Parcel 2 properties
" prior to this adjustment is Contained in the Declaration of properly line adjustmem
recorded on August ¥ 2000 as Instrument Numberojaw -0F 454 ane County,
" QOregon Deed Records. ' : ,

Foliowing this praperty line adjustment the legal doscription for the Parcel 1
property is described on the attached Exhibit “A”. S

- Fbllowing this propeﬁy line adjustment the legal description for the Parcel 2
~  property is described on the &stached Exhibit "B, - -

. The portion of the legal description which depicts the revised adjusted boundary
line between Parcels 1 and 2 is underfined in the description of Parcel 1 attached as

Exhibit “A™,

... . This Declarat_idn conlgins no conveyance of property and thore is no true
consideration. . - L _

Mk W, Gorhama

_ Darin Gorham
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‘Norm Maxwell o

| 12/02/2002 11:11 AM . e
Subject:

| selected this after the fact Correction Declaratlon of Property Line Adjusiment to demonstrate the lack
of notice of the behind the scenes maneuverings in the Fire Road story, This is also an excellent example
of everything that is wrong with the Lane County "lot line adjustment.” '
Bear in mind that, the original "LLA” that this one supposedly corrects, was bolched beyond repair -

- during execution. Even so, if | hadn't challenged it, there never would have been a problem The original
"LLA" was supposed to make a 2 acre lot out of a 12 acre one in RR 10 zoning. How can this be
possible? This aside, the original wasn't noticed to me although | lived’ |mmed|ately fiext door. This -
corrective one wasn't noticed to me either. More importantly, it wasn't nioticed to' the Bryants who (along

-with their lending institution) actually held title to the tax lot being "corrected".and lived there at the time.

- They had specificaly denied the developer permission to perform this LLA. Maybe Mr. Howe or Mr Vorhes
can explain this. [ can't. .If we follow this train of thought to its logical conclusion, | should be able to
perform a lot line adjustment on your property. There is also another LLA on 1] 900 that didn't even follow
Lane LLA policy. Itis now at least legal according to Lane County's own policy as part of the agreement
between myself and the developer. Tax lot 601 has reverted back to its original 12 acres as part of the

remedy. If you think | am making this up, talk to Felicia Bryant Norm

Tklé L.Mu_ CW “FMLWAWPW
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CORRECTION DECLARATION OF PROPERTY LINE ADJUSTMENT

Thw Daclaration of pmperty line ad;ustment is made by Mark W. Gorham, Joyce
L. Gorham, Darin Gorhem.and.Nicki Lee Gorham, (hercafter Gorham), to cotrect & prior’

* Deolaration of property | fine adjustment recorded Jure 16, 1999 on Reel 2561 Instrument
‘No. 99053888 Lanc County, Oregon Deed Records. In order to correct the lldjustment to
comply with Lane County Land Use Regulations and the provisions of ORS 92. 190(4)
this Declaration is made as the first of two adjustments required to result in the - - =
configuration of the revised parcels dcscnbod in the Declaration recorded on Reel 2561 ‘ : (-‘

Instrument No. 99053888 e
* Gorham owned Parcels t and 2 on June 16, 1999 at the time the ongmal
Declacation was recorded. Gorham is getting forth this Declaration to set a “revised”
adjusted boundary between Parce| 1 and Parce] 2 which complies with Lane County Land
Use Regulations and the prnws:ous of ORS 92.150(4). i

Thes reference to the legal description for the original Parcel | property priorto .

edjustment is contained-in the-Declaration of property line adjustment recorded on Reel '

" 2413R, Instrument No. 9832445 Lana County, Oregon Deed Records. " B

The refercnce o tha Iegal de:enpuon for the original Parcel 2 property prior to -

adjustment is contained:in that warranty deed recorded on Reel 2542, Instrument No

99036902 ‘18ne County; Otcgon Deed Recorda _

. - Following this property line adjultment the corrected legal description for the

Parcel 1 prop:ny is described on the attached Eﬂu‘bn “A”.
Following this property linc adjustiment the corrected Jegal descnptlon for the

Parcel 2 propeﬂy is dencnbed on the attached Exhibit “B”..

‘ The portion of the legal description which dopicts the revised adjusted boundary

fine between Parcels 1 and 2 is underlined in the description of Parce! 1 attached as

Exhibit © All. '
This Declaration contgins no conveyance of property and there is no true

vunsideration.
[ “d‘ [1.) l
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EXHIBIT "B"
_PARCEL 2

re

Beginning At the centar-weast ona-sixteenth corner of Section
22, Township 20.South, Range 5 Weot of the Willamette Meridian
monumented with a-1/2 inch iron xods thence along the east .
line of the tract-of land described in the Warranty Deed -
tecorded on Reel 1849R, Rece tion No. 9330087, Lane County,
Qregongupeed‘Recordg,.ﬂorth 0° 35' 12" West 30.00 feet to a

point on the northerly right-of-way 1ine of W.R. Hawley Road
(County Road No. 834) as eacribed in the Lane County Master
ht-of-way line,

Road ¥ile; thence along sald northerly ri
North 89° 59° 27" West 190.00 feet to a 5/8 nch iron rod and
the TRUE POINT OF BECINNING: thence coatinuing alon% sald
northerly right-of-way. l1ine, North 89* 59 27" Nest 220.28
feet, ahd South 41° 53' 00" Heat 192.59 feet, and North 83°

46' 00" West 229,57 feet, and South 72° 1&' 00" West 127.76
and South 73°

feet, and South 4&° 46' 00" West 263,40 feet,
46' 00" West 246.99 feet to a point on the
gections 21 and 22¢ thence along said section
547 39" West 377.04 feet to the one- parter corner of sections
21 and 22, monumented with a BIM ironm post and brass cap;
thence along tha esat-wast centerline. of said section 21 Bouth
89° 43' 59" West 713.83 Feat to a 5/8 iron rod located on the
_ sputherly right-of-way line of the J.H. Chambers Railrosd as
described in the aforementioned Werzanty bDeed; thence alon
sald southerly ri,ht-of—way 1ine, North 73° 00* 15" Eas
§23.86 feet to a 5/8 inch iron rod, and alonﬂ a 2831.79 foolt
redius ecurve to the right 265.24 feet (long chord bears North
75° 41" 15" East 265.16 feet) to a 5/8 4inch iron rod, and
North 78° 22' 15" East 1079.94 feet to a 5/8 inch iron Tod;
thence South 04° 32' 31" East 404.49 feet to the TRUE POINT OF

BEGINNRING, a n Lane coubty, Oregon.

contsining 13:€6 -acres, more oI less.
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EXKLBIT "An
Taverl |

Beginning at the center-west one-sixteenth corner of Bection 22, Township 20
South, Ranga 5 West of the Willamette Meridian monumented with a 1/2 inch iron
rod; thence along the East line of the tract of land described Jjn the Warranty
peed recorded on Reel 1B4SR, Reception No. 9330087, Lane County, Oregon Deed
Records, North 00° 35° 12" West 30,00 feet to = point on the Northerly right-
of-way line of W.W. Hawley Road (founty Road No. 834) as desé¢ribed in the Lane
County Mamter Road File and the TRUE POINT OF BEGINNING; thence along said
Noxtherly right-of-way line, North 09* §9° 27" West 190.00 feet to a 5/8 inch
iron rod; thence leaving said Northerly right-of-way line North 04° 33! an
. C ! ) fee D & }

line of C, M. Chambers Railroad az described
Deed; thence along said Goutherly right-of-way line Noxrth 7R¢ 22' 15® Fast
222.00 feet to a 5/B inch Sron rod loeated at the Northeast corner of the
tract deacribed in the aforementioned Warranty Deed; thence along the East
1ine of the tract described in the aforementioned Wazranty Desd South 00* 135!
12" East 448.02 feet to the TRUE POINT OF BEGINNING, all in Lane County,

Oregon.

Ee/eg.sa'd FTISIrL 1+8 LANSHOT DNIMMNYNLAd aMNv] Wd 9Z:21 P9-82~d35
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\ :. Richard P Hankins
-\ Reghstered Professional Land Surveyor
. U 02379 Rartloonshe Roud
" E Deateg OR 97431

et e 1 S e ety

Pl
{541} 137-1308

' | '_.Pp,.'g'_c.e.l.. N

Lv L TA¥LOT Qof ADTUSTED
r.  MARCH 31, 2000

- e

Beginning at the center-west ona-sixteenth corner of Section
22, Township 20 South, Range 5 West of the Willamatte Meridien
monumented with a 1/2 inch iron rod; thence along the east
line of the tract of land described in the Warranty Deed
recorded on Reel 1B49R, Reception No. 9330087, Lane County,
Cregon, Deed Records, North 00° 35' 12" Weat 30.00 feet to a
point on the northerly right-of-way line of W,W. Hawley Road
(Countr Road No. B34) as described in the Lane County Master
Road Fille and the TRUE POINT OF BEGINNING; thence along said
northerly rlght-of-way lina, North 85%° 59' 27" West 410.28
feat, and South 41° 53°* 00" West 192,59 feet, and North 83°
46° 00" Wast 50.00 feet; thence leaving said northerly right-—
~-way line North 34° 06" 40" &aat 653,60 feet to c
ron ed on =
«H. Chambezrs Railroad as deacr the aforeme
£y Deed; thence along said scutherly right-of-way line
Nort ] 2" 15" East 222,00 feet to a 5/8 inch ixon rod
located at the northeast cozner of the tract descxribed in the
aforementioned Warranty Daeed; thence along the east line of
the tract described in the aforementioned Wazzanty Deed South
00° 35" 12" East 448.02 faet to the TRUE POINT OF BEGINNING,

ell in Lane County, Oregen.

Containing 3.64 acres, more or less.
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Mark W. Gorham

R ok 1\_')\2)¢4 ' wWA__

STATE QF OREGON )

Zo"d

E@/2R27°d vISH .

Darin Gorham Nicki Lee Gorhnm
JHIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DF-SCRIBBD IN THIS
TNSTRUMENT N VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS, -
BEFORE SIGNING OR ACCEPTING THIS INSTP_.UMENT THE FERSON ACQUIRING FEX TITLE
TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OF COUNTY PILANNING
DEPARTMENT TO VERIFY USES AND DETERMINE ANY LIMITS ON TLAWSUITS AGAINST
FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30,930.

STATE OF OREGON )

: “)ss. .‘-' : -:-"1 um?v Punuc « OREGON
County of Lane ) - /‘ 30 S8 w Da';mu
On _QHA , August, 2000, peraomlly appeared the above named Mark

W. Gorham and acknowledged the foregoing instrument to be a voluntary act and deed.

L0 Lb

Notary Public for Orfgan
My Comlmsswn Explra __@;mi)l

County of Lane )

On Nd , August, 2000, p personal -.-:.._.._‘,., P named Jayce
L. Gotham and acknowledged the foregoing instrument to be & voluntary act and deed.

Notary Public for Or%%

My Commission .F.xplrel 4—& &I‘)l
STATE OF OREGON ST
County of Lane
On N 3 named Darin

;Vaym: Gorham and acknowledgcd the foregoing msu'umcnt tobea voluntnry act and
eed.

Notary Public for 3

on '
My Commlssion Expires:4f~ S0~/
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. Richard P Hankins

Reghitronl Profasdonal 1and Sureyor

52379 Rarthuarakn Rand
Dexies OR 97434

" Plexn
{541) 937-2338

Ll PARCREL 2
i TAYLOT GO! ABTUSTED

R

v BT s . .
Baginning at: the icanter-west one-aixteenth corner of Section
: 22, Townghip :20:8puth, Range 5 West of the Willamette Maridian
: _ monumanted with: & 1/2 .inch iron rod; -thencea along the esst
: line 'of the tract-of land described in the Warranty Deed
: -Tecorded on' Reel-1B49R, Reception No. 9330087, Lane County,
P .Oregon, Deed Rertords, North 00° 35'.12" West 478.02 feet to &8
! 5/8 inch iron rod located at tha northeast cozner of sald
tract of land,:and.being on the southerly right-pf-way line of
: the J.H. Chambexs Railroad as described in the aforementioned
: Warranty Deed; thence along sald southsrly right-of-way line
South 78° 22' 15" West 222.00 feet to a 5/8 inch iron rod and
the TRUE POINT OF BEGINNING; thence leaving said southerly
right-of-way line, South 34°® 06' 40" West 653.60 fest tc a
-polnt on the northerly right-of-way line of W.W. Hawley Road
(County Road No. 834) ag described in the Lane County Master
Road File; thenne along said northerly zight-eof-way 1ine,
| ~ North 83° 46! 00" West 179.57 feet, and South 72° 16' 00" HWest
127.76 feet, and South 46° 46’ 00" Wast 263.40 feet, and South
73° 46" 00" West 246.99 feet to & point on the line between
sections 21 and 22; thence along said section line North 00°
54" 39" West 377.04 feet to the one-quarter corner of sections
2l and 22, monumented wlth a BIM iron post and brass cap;
thence along Lhe east-wast centerline of sald secticn 21 South
83° 43' 53" West 713.89 feet to a 5/8 iron rod located op ths
southerly right-of-way line of the J.H. Chambers Railzoad as
described in ‘the ‘aforementioned Warranty Deed; thence along
said southerly right-of-wey line, Noxth 73* 00' 15" East
523.86 feet to a'5/78 inch iron rod, and along a 2831.79 foet
radivs curva td the right 265.24 feet (long choxd bears Noxth
75° 41° 15" East 265,16 feet) to a 5/8 fnch lron rod, and
North 78° 22' 15" East 1079.94 feat to the TRUE POINT oOF

BEGINNING, all in Lene County, Oregon.

Containing 12.02 acres, more or lesgs.
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January 5, 2004 p (V151 p o

To: The Board of Commissioners of Lane County, Oregon

In the matter of the Resolution, Notice of Hearing and Order 3-11-5-6 to set a public hearing regarding the
proposed vacation of a portion of W.W. Jackson Road :

This purpose of this letter is to post an objection to the incompleteness of the Agenda cover memo, and
Preliminary Director’s report for Resolution, Notice of Hearing and Order 3-11-5-6 which subsequently was
approved by the Board to set a public hearing on January 14™. On the petition to vacate the described section
of W.W. Jackson Road. ‘

In reading the written material provided with the Resolution one woutd think that the proposed road vacation
is just a routine petition to vacate an old county road lying within the property of the petitioners. However, as
will be explained, this is misleading the public. One only needs to review tax lot 200 on Attachment

“A-1” and Attachment “G” to visually see that this proposed road vacation is not a simple routine road
vacation. Rather, it is part of a land development scheme that uses legal lot verifications, property line
adjustments and a road vacation that results in what afterwards may appear to be a subdivision or series land
partition. :

The purpose of the Resolution and Notice of Hearing and Order, Agenda cover memo and Preliminary
Director’s Report is to provide the Board and the public relevant and vital information specifically related to
the proposal to set a public hearing to vacate the described road petitioned to be vacated.

The Board has a long standing expectation and policy that the Agenda format has within it sections and
headings that are setup to provide the Board and the public a comprehensive report of the proposed action that
the Board may consider.

The Board and the public rely on the written material provided by county staff in the Resolution documents to
fully consider whether it is in the public interest to set a public hearing date to consider whether to vacate a
public road. Or, perhaps the Board may elect to refuse to set a date for the public hearing. Or, the Board may
elect to select other options that may include more information from the staff.

It is contended that all the relevant information regarding the proposed vacation of WW Jackson Road was not
provided to the Board by public works staff that prepared and provided the Resolution documents.
Consequentially, it is contended the Board did not have the opportunity to fully consider its options of
whether to set a public hearing, delay the hearing or ask for additional information from staff. . Likewise, for
similar reasons, the public is denied the opportunity to fully evaluate whether they may want to participate in
the proceedings and voice whether they are in favor or oppose the announced road vacation hearing.

Without going into great detail at this time, as the relevant information is very difficult to follow due to the
many land records, legal lot approvals and property line adjustments the important issues of legal lots will be
the focus of this letter.

Attachment C-1is a systematic listing of relevant land use issue, dates and records regarding this petition to
vacate this segment of county road described in the Resolution documents. In review of the chart one can
observe that on January 22, 2001 Derek Jaros made an application for legal lot verification on his property
along W.W. Jackson road. On September 5, 2001 a legal lot was conveyed on the south side of W.W. Jackson
Road to Dianne F. Jaros and on September 7, 2001 a petition to vacate that same section of county road was
arovided to Lare County. This petition was amend~d and submitt~d Anril 25, 2002 that discloses the purpase
of the road vacation was for property line adjustments after the road vacation was approved.



To write a comprehensive step by step report on these listing of items that pertain to the proposed vacation of
a segment of W.W. Jackson Road would causes one to get lost in the detail and miost likely lose the most
important issues.
~ These issues are that it is contended by this writer and other records as will be disclosed later, that county
planning staff in approving the application for legal lots by Derek Jaros or Audrey J. McAtee or Richard D.
McAtee on each side of the section of county road proposed to be vacated are in violation of Oregon land use
law. To develop these alleged “legal lots” into the most desirable parcels of land by subsequent property liné
ad justments by applicant Derek Jaros depend on the vacation of the section of county road petitioned to be
vacated. -
It s contended that the described legal lots and subsequent parcel that are proposed to be property line
adjusted by use of the petition to vacate this section of county road is relevant and should have been disclosed
in detail to the Board of Commissioners and to the public. The amended petition to vacate the noted section of
courty road states as one of the reasons to vacate the road is to proceed with property line adjustments as
shown on survey 37162. This was not disclosed in the Resolution documents provided to the public.
Please see attachment “E” and “G” that is an exhibit based on filed surveys 37161 and 37162,
Why would one contend that the approved application by county planning staff for légal lots on each side of
W. W. Jackson Road are not in agreement with Oregon’s land use laws? There are several reasons:

(1) The most obvious reason is the W.W. Jackson road when it was established as a county road in 1912 was
and 1s an easement for a road. In 1912, the Iand on each side and beneath the county road continued to be
owned by the land owner where the road crossed his land. The county road that was establishment in 1912
by an easement for a road did not divide the property, it continued to be a single unit of land. One cannot
now change that fact and create legal lots on each side of the county road as the county road is an
easement and is not a property line and consequently no legal lot can exist on each side of the road as it~
never was a legal lot! It fails the test of a legal lot by definition. '

(2) County Planning staff, without doubt, are aware of the recent land use actions surrounding Fire Road that
contains information where Lincoln County, just like Lane County, had a codified process to recognize
legal lots. The problem comes when Lincoln County applied that process to allow a public road to divide
property and to create legal lots on each side of the road!

One has only to read the contents of 2 Commission Enforcement Order letter dated February 9, 1999 from the
Oregon Department of Land Conservation and Development to the Director of Lincoln County Planning
Division. The letter provides that “Lincoln County routinely regards a parcel that is divided by a public road.
as two legal parcels and discrete parcels. ... The petitioner and the department asserted that this practice is
unlawful since ORS 92.010(7) (d) clearly provides that “any property divided by sale or grant of property for
state highway, county road, city street or other right of way purposes shall continue to be considered a single
unit of land,,,” Please see Attachment “H” pages 1 -5 for the letter from DLCD.

(With this DLCD lefter in the Lane County Planning file it is not understood why county planning staff
continue to approve applications for legal lots on each side of county roads as has been done in this very
instance along the section of W.W. Jackson Road petitioned to be vacated.)

(3) In the same Lane County Planning land use action file along Fire Road is a similur decision by Lane % -
County Hearing Official like DLCD against Lincoln County. County Hearing Official Gary Damnielle
provided a decision to Lane County Pianning Department regarding the same issue of whether a county™*:



road divides a property into two legal lots dated March 9, 2000. His decision, regarding the legal lot
issue, is within a comprehensive 2 V% page letter dated March 9 that clearly concludes that the county road
does not divide property and does not create legal lots. Please see Attachment “I” pages 1-4.

Fox Hollow Road: Another item that is relevant, and not provided by county staff, in the Resolution
documents, is that county Surveyors Office staff have been unable to locate sufficient records that establish
Fox Hollow Road as a county road that runs somewhat parallel to W.W. Jackson road (county road 723) It
brings to question whether it is considered to be in the public interest whether the section of W.W. Jackson
road should be vacated until necessary action is taken, such as legalization proceedings to legally establish
Fox Hollow Road as a county road. Is it in the public interest to vacate a section of W.W. Jatkson Road that is
a legal county road until Fox Hollow is established as a legal county road?

For all of the reasons stated above it is believed that the Board’s Resolution Documents packet fails to meet
the intention of proper notice to the public as it is notable incomplete and consequently misleading, It is
requested, then, that the Board not take actions to vacate the section of county road as described in Resolution
and Order 03-11-5-6 until the Board and the public have been provided the usual and expected: Agenda Issue,
Background Analysis, and the Board is provided Options relative to the complete information regarding the
petition to vacate this described segment of W.W. Jackson county road.

In light of the issues and information provided it is hoped that the Board would set up a work session with
County Planning Staff and County Counsel to make a determination on whether county planning staff
approving application for legal lots on each side of 4 public road are in compliance with Oregon laws as
previously noted. Further, unrelated to the this particular road vacation but within the context of legal lots and
subsequent property line adjustments within the Derek Jaros tract (tax lot 200) is how small an area is a legal
lot? It is noted that staff approved an application for a legal lot (PA 00-5653) from Derek Jaros for a legal
lot along Fox Hollow Road within the same property of Jaros that when the usual building setbacks are
applied the area of the parcel or lot would not support a single car garage! It seems that an area of land that
could barely fit a single car garage defies the legal lot criteria as intended by the Oregon Law regarding legal
lots.

So it is asked, as well, that minimum size legal lot criteria also be included with the proposed work session.

And finally, let it be known by all who may read this paper, that land developer Derek Jaros or Dianne F.
Jaros or any other petitioner, that these property owners, by the policies of county planning , have properly
applied for all the necessary legal lot verifications and property line adjustments within their property along
the noted county road. Nothing is intended to suggest otherwise. The issue, it seems, is whether county
planning staff are properly applying Oregon land use laws relative to legal lots where public roads cross their
property! These issues and differing opinions are directly related to the petition to vacate this section of
county road and should have been disclosed to the Board and public.

The opinions by DLCD and the County Hearing Official that legal lots are not divided by public roads and
legal lots are then not created seems worthy of the halt to such type of applications for legal lots untif a full
review is completed.

K. Robert Ezell, retired County Surveyor, Wingate St. Eugene Oregon. K J_?,_/,y_z/fjé’[ 1 .

Attachments: A-1; C-1E, G, H(1-3) ard I {14)



ATTACHMENT "a"

Sec.35 & 36 T.18S. R.4W. WM.

=
=
=
3
xrxs Y
lm -0_ PAU
aSC &
o 9
=
- Z
=3
o™
3
Q
43 ]

——

PROPOSED TO
BE VACATED

Tl

N2
p_l

VICINITY MA




URIGINAL

ATTACHMENT "A-1*

IWISON

|
|
|
T
|
|
|
|
_
|

(-1 LY [T TLY] 23y !0 ww . __
00T
[-]-1] _
1 \ i
s \
o
A \ 0
7 | . === i .
o e ——— _ i oo
tos
(=] e " ”
—_——t = | o i
108 ! ios | 598
E E " ™~ H oL o8 1
. / | i L
——d e T s e 09 bt kel IO TYN N .
' i [ |
— oty !
aier vark __
ﬁ Lo " _
_“ 1 " vou
i f ! :
sy “F " = v CITH m " L18.~
() -
| Te ] 1
e i%.v_”.o_ e I o a |
- i L) ] (-1
—— —— ] i —_
_ W03 +/1 |
e { ACWddv
o ¥ o e _n
1
1
u = .AVQ%B w® /




 ATTACHMENT C-1
W.W. JACKSON ROAD

Secquence of Dates regarding the petition to vacate a section of W.W. Jackson Road, legal lots & property

line adjustments:
Date & Item:

Feb. 9, 1999

March 9, 2000
Jam 22, 2001

Jan 22, 2001

May 30, 2001
Aug. 20, 2001
Sept. 5, 2001
Sept. 7, 2001

Dec. 3, 2001

Feb. 28, 2002

April 25, 2002

Oregon 'Department of Land Conservation and Development wrote to Lincoln County
Planning Division. '

Letter by Lane County Hearings Official to Lane County Planning (Fire Road)
Application for legal lot along W.W. Jackson Road by Derek Jaros (PA 00-5657)

Application by Derek Jaros for legal lot along Fox Hollow Road (small parcel) (PA 00-
5653)

Application for legal lots along Fox Hollow Road (PA 01-5237)

Property line adjustment plan survey showing W.W: Jackson Road

Derek Jarog conveyed legal lot on south side of W.W. Jackson Road to Dianne Jaros,
Petition received to vacate W.W. Jackson Road

Derek Jaros conveyed 29.4 ac. property line adjusted legal lot north of W.W. Jackson to
Ken Caiazza.

Special Use Permit applied for by Ken Caiazza for house site on 29.4 ac.

Amended petition submitted to vacate section of W.W. Jackson Road

Attachment C-1 - Page 1 of 1 A
H:\Surve \AGENDA\VACATION\WW Jackson-Attach C-I.doc
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 Department of Land Conservation and Dévelopment
635 Capitol 5t. NE, Suite 200

Salem, Oregon 97301-2540

Phone (503) 373-0050

Director’s Fax (503) 378-5518

Main Fax (503) 378-6033

Rural/Coastal Fax (503) 378-5518

TGM/Urban Fax (503) 378-2687

Web Address: http:/Avww.led.state.or.us

re 21999 Post-it* Fax Note 7671 %23 jn/79 e (o m
“dupe. Devies P ele Jordaey .
: [Cosdmot Ce. i
Matt Spangler, Director Proce ¢ Phoce & 297 05 x 242
Lincoln County Planning Division Faisy; 366G |
210 SW Second
Newport, Oregon 97365

RE: Compliancc with Enforcement Order (97-E0-00754): Legal Lots and Parcels

Dear Matt:

The department has completed its review of Lincoln County’s praposed text amendments 10 the
A-C (LCC 1.1373) and T-C (LCC 1.1375) zones with respect to the definitions of what
constitutes a lawful lot or parcel under Orcgon land use law. These changes are being proposed
to comply with the requirements of Enforcement Order 97-E0-00754. We have discussed this
matter on several occasions and also submitted prier comments dated February 17, 1998 and
March 9, 1998. Based on our review and research, the county’s proposed amendments do not

comply with the applicable provisions of Oregon law as required by the enforcement order for
the following reasons.

Enforcement Qrder

The central issue in the adoption of the commission®s enforcement order was the contention that
Lincoln County routinely regards a parcel that is divided by & public road as two legal and
discrete parcels. The County did not dispute that this was jts practice. The petitioner and the
department asserted that this practice is unlawful since ORS 92.010(7)d) clearly provides that
“any property divided by sale or grent of property for state highway, county road, city street or
other right of way purposes shall continue to be considered a single unit of land...” This language
was adopted by the Legislature to clearly and expressly state what was already the law in
Oregon. (See State v. Emmich, 34 Or App 945, 949 (1978); v

15 Or LUBA 401, 404 (1987) and O'Brien v, Lincoln County, 31 Or LUBA 262, 265 (1996)].

Further, ORS 92.012 states that “[n]o land may be subdivided or partitioned except in accordance
with ORS 92.010 ¢ 92.190.” ,



1'. ORIGINAL ; Attachment “H"
" Page 2 of5

Marnt Spangler 2 February 9, 1999

Relative to this issue, the stipulated cnforcemont order requires the county to amend the Lincoln
County Code (LCC), Chapter 1, as follows:

“b. Amend LCC 1.1373 and 1.1375 to conform with the statutory definitions

of ‘lot,” ‘partition land,” and ‘parccl’ as contained in ORS 92.010(3), 92.010(7)

and 215.010(1), respectively. The County shall review and amend as necessary

LC 1.1115 to easure there are no conflicts with the new or amended definitions of
‘lot,” “parcel’ and ‘partition land '™ (Section 1.b, of Order)

County Response

The County’s proposed revisions include amendments in response to the enforcement order. The
proposed amendments include new definitions of the required terms “lot,” “parcel” and “partition
land.” Our primary concem involves the proposcd definitions for the terms “parcel” and
“lawfully created lot or parcel” (LCC 1.1371(3) & (4)). Specifically, we do not believe that the
proposed revisions to LCC 1.1371(3)(b), (4)(d) and (4)(£) correctly reflect statc law or are

consistent with ORS 215.010(1), ORS 92.010(7)(d) and ORS 92.014. The county’s proposed
provxsmns state:

“(3)(b) Units of land in the same ownership which are physically separated by
another unit of land in a different ownership are considered separate parcels,
notwithstanding the fact that such units of land may have been or are described or
conveyed on a single deed or lands sales contract.™

“(4)(d) Parcels created by deed or land sales contract after February 12, 1974
(effective date of Lincoln County Ordipance #34, Zoning] and before
September 22, 1982 (effective date of Lincoln County Ordinance #180, Minor
Pamnoning Procedures) in conformance with lot size requirements imposed by
zoning in cffect at the time of creation.”, and

*“(4X1) Parcels created in accordence with zoning regulations in effect at the time
of creation, through division by a public road or allcy created prior to
November S, 1991.”

Department Review

In summary, these proposed revisions 1o the Lincoln County Code (LCC) recognize as legal and
discrete units of land that are not “parcels” as defincd in ORS 215.010(1). Thus, they are

inconsistent with ORS 92.010(7)(d), 92.012 and 92.014 [See statutory provisions anach.cd] The
department's concerns for each section are as follows:
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Page 3 of 5

Mat Spangler - 3 February 9, 1999

LCC 1.13713)(b):

This provision, as written, can be construed 1o recognize as parcels, units of land scparated by a.
public road or other right of way because the public read or right of way could be considered “in
2 different ownership.” This is not allowed under ORS 92.010(7)(d) and ORS 92.014. These
two statutory provisions require subdivision or partition before property can be considered
divided. :

LCC 1.1371(4}(d): .

This provision is intended to recognize as parcels, units of land created by deed or land sales
contract between the time the county began zoning and the effective date of its minor partition
ordinance. However, this will allow for the recognition of units of land not lawfully created in
compliance with statewide goal 3 and ORS 215.263(1) (1981 edition) during the time these
provisions were required to be applied to agricultural land by Lincoln County.

Statewide Planning Goal 3 “Agricultural Lands™ became cffective and apphicable t land 'use
decisions on January 1, 1975. Goal 3 required that agricultural land be “preserved by adopting
exclusive farm use zones pursuant to ORS Chapter 215.” It also required that new farm parcels
be “appropriate for the continuation of the existing commercial agricultural enterprisc within the
area.” :

ORS 215263(1) was amended by the 1981 Legislature to make mandatory the prior review and
approval or disapproval of any proposed division of land. This amendment became effective on
August 24, 1981 {Scction 48, Chapter 748 Oregon Laws 1981). It required:

“(1) Any proposed division of land included within an exclusive farm usc zone
resuiting in the creation of one or more parcels of land shall be reviewed and
approved or disapproved by the governing body of the county in which such land
is sitnated. The govering body of a county by ordinance shall require such prior
review and approval for such divisions of lend within exclusive farm use zones
established within the county.” '

Lincoln County amended its comprehensive plan and land use regulations in order to comply
with the satewide planning goals including the application of an EFU zone on June 30, 1980.
These amendments were required to comply with the statewide goals and statutory EFU zoning
provisions. Land use decisions made afier the adoption of these local amendments but before
their acknowledgmeant by LCDC could not just rely on these locally adopted EFU provisions but
also were required to apply directly statewide goal 3, “Agricultural Lands” and the statutory EFU
zone provisions. [See i i v 280 Ot 3 (1977), Mecker
¥, Clatsop County, 287 Or 665 (1979) and Jurgenson v. Union County, 42 Or App 505 (1979)].
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Marn Spangler 4 February 9, 1999

Thus, without a review for compliance with the applicable Goal 3 and statutory EFU standards,
no unit of land created by decd or land sales contract after the 1981 Legislative mandate to -

review all land divisions in EFU zones under ORS 215.263(}) can be considered a fawfully
created parcel.

.- [

LCC 1.1371(4)(f):

This provision imtends to recognize units of lend divided by public road or allcy created prior to
November S, 1991, the effective date of Section 1, Chapter 763 Orcgon Laws 1991 (SB 548).
This Act amended ORS 92.010(7)d) by adding to the statute a provision making clear that-
propesty had to be formally partitioned before it could be considered lawfully divided, and that
the existence of a public road or other right of way, regardiess of the nature or extent of the
public ownership interest, did not in jtself create new parcels. The county reasons that prior to
this Act, public roads and othex rights of way conld be decded to divide property. The County’s
reading of the statute is incorrect.

The amendment made by SB 548. was not new law but merely affirmed and continued the
longstanding law as explained in scveral cases. [See Columnbia County v. O"Black, 16 Or App

- 147 (1974), Scenic Sites v, Multnomah County, 33 Or App 199 (1978), State v, Emmich, 34 Or

App 945, 949 (1978); and Hershberger v. Clackamas County, 15 Or LUBA 401, 404 (1987)}-

The amendment is 2lso a further ¢larification of the longstanding requirement in ORS 92.014 that

“g street or road” cannot be used for the purpose of partitioning property “without the approval of

the city or county...” (Section 3 Chapter 756 Orcgon Laws 1955 & Section 4 Chapter 696
Oregon Laws 1973).

No beginning or end date is appropriate to use with regard to this provision. Since Oregon
established subdivision and partitioning statutes, it has not been scceptable to consider property
divided merely because it is crossed by a public road or other right of way. A unit of land
described on a recorded deed by onc single metes and bounds description “docs not lose its -

unitary character by the happenstance of an intersecting boundary line, street or dedicated road.”
State v, Emmich, 34 Or App 945, 949 (1978).

The fact that this legal principle was not codified in state statute until 1991 does not allow a
county to continue its prior improper practice of recognizing such vnits of land as being divided.
Units of land defined by a unitary description on their recorded deeds remain a single discrete
parcel regardless of any intersecting roads or other right of way. '
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Matt Spangler 5 February 9, 1999

Summary

In order to comply with the Enforcement Order 97-EO-00754, the department recommends that

Lincoln County do the following:

C

(1) Delete the proposed Section (4)(f) of LCC 1.1373;

(2) Amend Section (3)(b) to avoid any interpretation that recognizes lots or
parcels scparated by‘a road or other right of way; and

(3) Amend Section (4)X(d) so that units of land created by deed or land sales
contract in the county’s EFU zone after August 24, 1981 are not recognized as
lawful unless in conformance with the applicable standards in ORS Chapter 215
and the statewide goals as well as any local zoning provisions, ¢onsistent with
these statewide standards, in effect at the time the deed or land sales contract was
recorded.

1 trust this clarifics the department’s position of Lincoln County’s response to this part of the
Enforcement Order and if you bave any questions, plcasc call me at (503) 373-0050 x 247.

Sincerely,

el
Ronald Eber
Rural Lands Specialist

(v

Wayne Baimont, Lincoln County Counscl
Anne Davis, Attorney for Petitloner
Dennis Bartoldus, Atorncy for Intervenor
Celesto Doyle, DOJ

Roger Alfred, DOJ

James Knight, DLCD

Dale Jordan, DLCD
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March 9, 2000

Mr. Kent Howe, Director

Lane County Land Managément Division
Public Service Building

125 E. 8th Ave.

Eugene, OR 97401

Dear Mr. Howe:

Pleasc find the attached Lane County Hearings Official’s decision denying the Gorham request
(PA 98-1633) for the rezoning of tax lot 905, assessor’s map 20-05-22 from RR~-10 to RR-5.

Sincerely,

e,
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Attachment “|”
- Page 2 of 4

ORS 92.010(7) does not allow a parcel to be legally divided by the
intersection of a right—of~way.

The fact pattem regarding this issue is as follows:. Fire Road was
created from the dedication of easements to the County in-1918.
Shortly thereafter, common law in Oregon was interpreted to hold
that a dedicated road did not divide a piece of property into two
legal lots. In 1987, the County defined the term “contiguous” in its
Code and has since applied this interpretation to its treatment of -
legal lot status. There is no evidence that this definition appeared
in the body of Lane County regulations at an earlier date. :
Presumably, the applicant purchased the subject propetty (as it was
configured before the various lot line adjustments) as a single unit
of land. On November'5, 1991, Section 1, Chapter 763 of Oregon
Laws 1991, amended ORS 92.010(7)(d) to provide that the
division of property by the sale or grant of property for road
purposes did not serve to divide the property into separate legal
lots.

The applicant’s argument that Fire Road divides tax lot 905 info
two legal lots is based upon the following two assumptions: (1)
Fire Road has not been vacated; and (2) Lane County regulations, -
specifically the definition of “contiguous” that appears in Section.
16.090 of the Lane Code, permit a road to divide a parcel into legal
lots. For the reasons articulated above, the hearing official agrees
with the applicant on his first assumption. It is the second '
assumption that the hearings official finds less convincing.



Attachment 1 ORIGINAL March 9, 2000

In a land use context, common law in Oregon holds that “a parcel
of land does not lose its unitary character ... by the happenstance
of an intersecting boundary line, street or dedicated road.” The
theory behind this position was first applied to homestead law in
1924" but more recently has been associated with the
administration of the Oregon Subdivision Control Law."!

" In the present case, the County hangs its interpretive hat on the
definition of “contignous” found in section 16.090 of the Lane
Code. This definition, which was adopted in 1987, states that
“Tracts of land under the same ownership and which are
intervened by a street ... shall not be considered contiguous.” It
has been the consistent practice of the administrative land use
branch of the County to interpret this definition to mean thata
parcel under single ownership that is divided by a street or road
becomes two legal lots.

A conclusion that a road bisecting a parcel results in the legal
division of that parcel of land does not necessanly follow from the
Lane Code’s definition of “contiguous.”” That is, there isno .
citation to legislative history of this code section that explains the-
reasons or circumstances that Ied to this definition. There is no
guidance about whether there is a distinction between roads that
are created through the dedication of easements, reflecting past
practice, and roads that are dedicated in fee simple, whichisa -
more prevalent practice today. Nor is there a citation to where the
County Board of Commissioners have either expressly or
lmphcdly embraced the current interpretation.

Even if it can be assumed that the LC 16.090 definition of
“contiguous™ is a clear expression of a legislative policy to allow
the creation of legal lots through the bisection by a road easement,
the hearings official believes that this policy conflicts with Oregon
law regarding the division of parcels. First, it was suggested by the
Emmich court that common law regarding the division of land by
an intersecting road was consistent with the Oregon Subdivision

? State v. Emmich, 34 Or App 945, 949 (1978) It should b noted that the Emmich court expressly differentiated
between a situation where a parcel was separated by a parcel of land in separate ownership and the mere dedlcahon

of aroad.
1° Cabler v. Alexander, Skeriff, et al., 111 Or 257, 266-267 (1924). It is interesting to note that the Oregon Supreme

Court specifically determined that parcels were “Eontiguous,” for purposes of Oregon homestead law, if they were
only separated by a street or alley. Cab!er at271.

W State v. Emmich, loc. cit.
2 gee for instance, City of Lake Oswego v. Grimm's Fuel Co., 34 Or App 67, 71 (1978), where an undeveloped
road separating tw¢ portions of a quarry did ot change the unitary nature of ¢ ionconforming use.

_Page3ofd . Pagel0of18

L T



Page 4 of 4 NAL march v, ZUU0
- oR@l Page 11 of 18

~ Control Law. Second, it can be strongly argued that common law
is embodied within ORS 92.014(1), a provision adopted in 1955
that prohibits the creation of a road for the purposes of partitioning
land without approval of applicable local government. Finally,
even if ORS 92.010(7)(d) was a codification of existing case law,
it operated to truncate any rights that the owner of tax lot 905 may
have as those rights were not exercised prior to the 1991 adoption
of the statute. That is, there is no evidence in the record that the

" applicant purchased tax Jots 905A and B through separate deeds or
that any actions have been taken in reliance upon LC 16.090’s.
definition of “contiguous” until the first lot line adjustmentin
1998. The applicant has argued that ORS 92.010(7)(d) is not
applicable as the “sale or grant” of property creating Fire Road
occurred prior to the operative effective date of ORS 92.010(7)(d).
The hearings official believes that ORS 92.010(7)(d) represents a
codification of common-law apd judicial interpretation of the

- Oregon Subdivision Control Act in regard to the definition of
“partition land.” In this respect, ORS 92.010(7)(d) can be
distinguished from ORS 92.010(7)a) where, for instance, the
" existing law was changed by statutory modification. ORS

92.010(7)(d) is similar to ORS 92.010(7)(b) in that both provisions
clarify the pnor intent of the statutory definition of "parhtlon
land.”

It is therefore the conclusion of the hwrmgs official that tax lots
- S05A and 905B constlmtc one legal lot'

¥ Section 3, Ch. 756 Oregon Laws 1955,



January 25, 2004

Lane County Board of Commissioners
125 E. 8" Ave.
Eugene, Or. 97401

On January 14", you conducted a public hearing on the vacation of W.W. Jackson Rd. In
order for you to arrive at an informed decision, it is critical that your staff provide you
with accurate information.

In this regard, at one point in the hearing, Kent Howe, Planning Director, was explaining
that there were five legal lots, and that they were associated with approved planning
actions (implying that it was too late to do anything about it). Commissioner Dwyer
interrupted, asking, in regards to the legal lots, “...would they have been made if the road
hadn’t existed”? Mr. Howe responded “No.” This is contrary to legal lot determination
PA 00-5657 (copy enclosed), which describes a legal lot east and south of W.W. Jackson
Road. This legal lot determination cites a deed found in Book 102, page 319. That deed
describes land on both sides of W.W. Jackson Road, but uses that road to “create” two
legal lots out of one. Mr. Howe was wrong, the road did create a legal lot that would not
have been there if the road was not allowed to separate it off from the rest of the parcel.

Fortunately, the majority of the Board smelled a rat, and denied the vacation. It is hoped
that the “road dividing one tax lot into two or more” gambit will be examined in the
upcoming work sessions by the Board of County Commissioners along with the
interrelated Lane County “lot line adjustment” and ali the Lane land use policy will be
brought into compliance with Oregon land use law.

}j . M L/)(vl/ /M{

Norm Maxwell
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LAND MANAGEMENT DIVISIO

Date:_. SAky, 19 Zroo)
'y

APPLICANT:

OWNER:____ toeeslk, SARZS
_ VB> Fex Z\Dhae.  LAME
. BEDOENe. oZ. 27455 .

PA: > ~ BT

RE: Ref:o:r:t: and Verification of a Legal Lot
Tax Map: 10 ~ O A~ 7%~ Taxlot: 2O A =y LAYIN G N\
' ‘ e e Gy 2R 7D

A more exact description by reference to Deed or Land Sales Contract

is_ phomw. 1T FRoe H(D .

Based upon the Findings provided in this report, t;he above referenced property
constitutes a legal lot, which means: -

1. Ownership to this property may be conveyed with the assurance that such a
conveyance would not require approval by Lane County -land division
regulations; and : . :

2. Lane County recognizes this property as - a tegally separate unit of land for.
the purposes of development. Development would still be subject to
applicable zoning, sanitation, access and building regulations.

Findings
1. The subject property was created as a separate parcel on

Lza (D2 . .
See attached instruments PRy kKo7 Pache. DD

9. The creation of the subject property as a separate parc-el complied with all
effective land division, zoning and comprehensive plan regulations, and it
therefore c¢onstitutes a legal lot: '

a. _Land division regulations: .

\ ] ihen the subject parcel was created, there were not land
division regulations in effect to govern its creation. Lane
County did not adopt applicable regulations for this kind of
division until _MMEZ.C\\ Zlz (DTS .

[ ] There were land division regulations in effect goveruing tho -
creation of this parcel, and the creation of this parcel was
specifically cxemptcd by thesc rezulrtioms from coapliance
because

LAND MANAGEMENT DIVISION / PUBLIC WORKS DEPARTMENT / 125 EAST 8TH AVENUE / EUGE
NE, OREGON 97401 -
BUILDING (541) 682-3823 / PLANNING (541) 682-3807 / SURVEYORS (541) 682-4195 / COMPLIANCE (541?5;2'.::7).(4-?4 /682:3847

100% Recvcled Unbleached Paper - 50% Post-Consumer Contenr
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. L _ Public Works
b. Zoning regulatious: . LAND MANAGEMENT DIVISION
—f] When the subject paréel was, created, there were no zoning '

regulations in effect at this time. The zoning for this

property was adopted on _A( G 2B ZZ VIlp .

[ 1] When the subject parcel was created, there were the following
zoning regulations in effect which the parcel complied with’
Ppecause -

¢. Additionzl Comments:

*This is a preliminary indication that the above referenced property, as further
designated on the enclosed map, is a legal lot. The decision that this property
constitutes a legal lot will be made at the time of the first permit or
application action where a legal lot is required. If the boundaries of this
legal lot have changed at the time of a permit or application which requires a
legal lot, a new Legal Lot Verification will be required.”

Sincerely,

D. G. NICKELL FP.L.S5.0.
Engineering Assoclate
5471-682-3989

ATTACHMENTS

CC: TRS File

LAND MANAGEMENT DIVISION / PUBLIC WORKS DEPARTMENT / 125 EAST 8TH AVENUE / EUGENE, OREGO!
. N 97401 / FAX 541/682-
BUILDING (541) 682-3823 / PLANNING {541) 682-3807 / SURVEYORS (541) 6824195 / COMPUIANCE (541) 682-374‘.!54 fopa-3se

TANOL Dacmirdad Flubilnmnnbhoad Doames CNOS Foaa P



‘Date:. SAk, 1D Zoo)
- , _ _ LAND MANAGEMENT DIVISION

APPLICANT:

OWNER:___toese =k, SARD%
L D\ oE Fex ZIpaes. LAMES
L EUGENe DEZ. 7455 .

PA: ¢~ DSOS - | )

RE: Report and Verification of a Legal Lot
Tax Map: )2 O A~ 702 = X2 Taxlot: 222

LB S, o O B> 904

A more exact description .by reference to Deed or Land Sales Contract

is PV Vo> e TS

Based upon the Findings provided in this report, the above referenced property
constitutes a legal lot, which means: T

1. Ownership to this property may be conveyed with the assurance that such a
conveyance would not require approval by Lane County land division
regulations; and . ’ :

2. Lane County recognizes. this property as a legally separate unit of land for
the purposes of development. Development would still be subject to
applicable zoning, sanitation, access and building regulations.

Findings

1. The subject property was created as a Separate parcel omn .
Sl 2B DD . ' -
See attached instruments ool \or> Pime. T[>

2. The creation of the subject property as a separate par:::ei complied with all
effective .land division, zoning and comprehensive plan regulations, and it
therefore constitutes a legal lot: '

a. Land division regulations: o ] .

TN ] When the subject parcel was created, there were not land
division regulations in effect to govern its creation. Lane
County did not adopt applicable regulations for this kind of
division until _MAMZ. L\ ZLlr7 275 -

[ ] There were land division regulatioms in effect governing the
creation of this parcel, and the creation of this parcel was
specifically exempted by theze regulations from compliance
because

LAND MANAGEMENT DIVISION / PUBLIC WORKS DEPARTMENT / 125 EAST 8TH AVENUE / EUG
ENE, OREGON 97401 / FAX 541/682-
BUILDING {541} 682-3823 /| PLANNING (541) 682-3807 / SURVEYORS (541) 682-4195 / COMPLIANCE (541) 682-3741 foseaa

100% Recycled Unbleached Paper - 50% Post-Consumer Content



=== Land Jse Appllcatton

REQUEST /PROPOSAL FOR:

LOCATION triesse rowr; ' " F1 190435 “MGAVRAS TRiANGE
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m‘ﬁzx Houwovo po
£
STRUCTURES MO»w OH PROFERTY
APPLICANT / AGENT . '
MALE (PLEASE P AINT) ) QATE
300 Foxpive= Lm i _ 4E6Q-4bETF  954-037Y
ACDRESS . . : .
%ML Cn, 1405 _
JWNER
Gt
CAME [FLEASE PRUHT)

DATE

DDRESS PHONE
my TIF
. [ —
DO YOU OWN ADJACENT PROPERTY? YesU Noll WATER Pusc[]  onsmEwdn [} COMMUNITY 3YSTEM
YAF, PARCEL NUMBER
SEWAGE rusuc ] osamre sermic[) COMMUNITY SYSTEM
Township  Range Sedion 14 Seclion Tax Ld_ ROAD = e OJ O pusue [ Easeuent (]
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phcsition as evidenced by, he signatute of the ownas below,

IWHER Sqgtatse

dez- +2 /-ao _

An accurate Plot Plan must be attached Ask for a sample Plot Plan
PECIFIC SECTIO IRNG TS APPLICATION -0 o

APPUCANT Bipnawre

¥ LMD 086 Rev 295

Land Management Divi; Dlvlsion, Lane County Eburrhouse 195 Fact Rih Avanm B S
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b. Zoning regulations: LAND MANAGEMENT DIVISION

—f3 ] When the subject parcel was created, there were no zoning
regulations in effect at 'l_:h:i.s time. The zoning for this
property was adopted on _A( OGH BT TZ VIole .

[ ] When the subject parcel was created, there were the following
zoning regulations in effect which the parcel complied with’
because T

c. Additional Comments:

T = Mf-aé.j'_mnm_a

oA ot EEErRBIIOLLETS ooy IEC. T (TR,
AL CuS (A7 (Zeoat W Aled P/l XS 5 & BP0
v R Y P VR N v ' <

"This is a preliminary indication that the above referemced property, as further
designated on the enclosed map, is a legal lot. The decision that this property
constitutes a legal lot will be made at the time of the first permit or :
application action where a legal lot is required. If the boundaries of this:
legal lot have changed at the time of a permit or application which requires a

legal lot, a new Legal Lot Verification will be required.”

D. G. NICKELL P.L.S5.0.
Engineering Associate.
541-682-3989

ATTACHMENTS

CC: TRS File

LAND MANAGEMENT DIVISION / PUBLIC WORKS DEPARTMENT / 125 EAST 8TH AVENUE / EUGENE. OR
. OREGON 97401 / FAX 541/682-3947
BUILDING (541) 682-3823 / PLANNING (541) 682-3807 / SURVEYORS (541) 682-4195 / COMPLIANCE (541) 682-3741
100% Recvcled Unbleached Paper - 50% Post-Consumer Content
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